DEPARTMENT OF THE ARMY
OFFICE OF THE GENERAL COUNSEL
104 ARMY PENTAGON
WASHINGTON DC 20310-0104

July 29, 2009

Ms. Catherine A. McMullen
Chief, Disclosure Unit

U.S. Office of Special Counsel
1730 M Street, N.W., Suite 300
Washington, D.C. 20036-4505

Re: Whistleblower Investigation— Fort Lewis
Public Works, Fort Lewis, Washington (Office of
Special Counsel Case File Numbers DI-07-1058
through DI-07-1070

Dear Ms. McMullen:

The Department of the Army appreciates the opportunity to provide its
recommendations to the Office of Special Counsel (OSC) regarding the release of its
report in the above referenced case.

Background —

On December 1, 2008, the Department of the Army submitted to the OSC its
report in the captioned case. The report and its exhibits contained the names, titles,
and job locations of individuals involved in this investigation. Because this information
would allow a reader to identity the subject and the witnesses from the investigation, the
Army requested the opportunity to coordinate on any subsequent release of the report
outside the OSC.

We understand that the report has been processed to the stage at which its
public release is required. In accordance with our personal discussions with your office,
the Army has reviewed for public release the entire case file of the Depariment of the
Army report submitted regarding the above captioned case. The report submitted by
the Army to the OSC contains the names and other identifying information of witnesses
relating of the subject of the investigation. The Army interposes no objection to the
OSC’s disclosure of the report, in its entirety, to the complainant, the President, and
Congress for review. We understand, however, that the OSC places copies of reports
in an open reading room for review by the general public, as well as on a publicly
accessible website. Pursuant to the rationale set forth below, the copy of the report
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made available to the public should be redacted in compliance with the Privacy Act
(PA), as reflected in Enclosure 1.

Analysis Pertaining to the Redaction of Department of the Army Information -

The Office of Special Counsel (OSC) is required to make available to the public
reports from heads of agencies made under 5 U.S.C. § 1213(g)(1), but only to the
extent that these reports do not contain any information, the disclosure of which is
prohibited by law. 5 U.S.C. §§ 1219(a) and (b). The Privacy Act (PA) prohibits an
agency from disclosing any record which is contained in a system of records, except
pursuant to the prior written consent of the individual to whom the record pertains or in
those cases in which an exception applies. 5 U.S.C. § 552a(b). As discussed below, it
appears as though OSC’s investigative case files, to include the instant file, are
contained in a system of records regulated by the PA. Therefore, under our reading of
the statute, records made available to the public under § 1219 may be released only to
the extent that disclosure is consistent with the PA.

OSC'’s system notice indicates that OSC’s investigation case files are contained
in a PA system of records. See OSC/GOVT-1, OSC Complaint, Litigation and Political
Activity Files. (Enclosure 2). This suggests that OSC would not render its investigative
case files public absent either the consent of the individual to whom the record pertains,
or an exception that allows for disclosure without consent.

In this case, there is no indication that the consent of the individuals named in the
report will be sought. Absent such consent, the only exception we have identified that
might permit the disclosure of the OSC record to the general pubilic is that of a routine
use. The OSC system notice governing this system of records contains a routine use
permitting the disclosure of these files to the public in only the following circumstances:
1) the matter under investigation has become public knowledge; 2) the Special Counsel
determines that disclosure is necessary to preserve confidence in the integrity of the
OSC investigative process or is necessary to demonstrate accountability of OSC
officers, employees, or individuals covered by this system; or 3) the Special Counsel
determines that there exists a legitimate public interest, except o the extent that the
Special Counsel determines that disclosure would constitute an unwarranted invasion of
personal privacy.

At this point, we are not aware of any information that would lead us to believe
that the investigation has become public knowledge nor does it appear to us that
disclosure would be necessary to demonstrate the integrity of the OSC. Therefore,
under our view of the PA, the OSC may disclose this investigative file if it determines
that there is a legitimate public interest in doing so. If you choose to do so, we
recommend that the record be redacted to ensure that its release would not constitute
an unwarranted invasion of personal privacy.




Consistent with our discussions with OSC personnel, we are providing you with a
copy of the case file that is redacted in a manner designed to protect the privacy of the
individuals involved in and associated with this investigation. (Enclosure 1). Because
the language of the applicable PA routine use mirrors the language of the Freedom of
information Act’s (FOIA) exemption (b)(8), we have relied upon FOIA principles in
redacting the report. Additionally, we have relied upon several DoD policy memoranda
that have interpreted exemption (b)(6) of the FOIA to permit the redaction of information
that personally identifies DoD personnel. (Enclosure 3). Furthermore, consistent with
our discussions with OSC personnel, regarding this particular case file, given the nature
of allegations and the documents gathered by the Department of the Army and which
comprise the Army’s report to OSC, we have redacted a number of sexually obscene
images and language contained in Tab 6, Exhibit F, that will render it appropriate for
public release in whatever medium you chose to disclose the Army report.

We note that the Department of the Army and the OSC were sued in Federal
Court by the individual subject of an OSC investigative case file that was released
publicly, in its entirety, by OSC. (Enclosure 4). The plaintiff in this case alleges that
this public release violated his rights under the PA. We believe that limiting public
release of the redacted report in the instant case complies with the PA, fulfills the
mandate of OSC accountability to the public as set forth in your constituting statute, and
minimizes litigation risk to both Army and OSC.

We appreciate the opportunity to present the Department of the Army’s views on
these matters. Should you have any questions, please do not hesitate to contact me at

703-614-3500.
/,f«‘ i . //"‘l / /’
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Cassandra Tsintolas Johnson
Associate Deputy General Counsel
(Human Resources)
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Mistices
OFFICE OF SPECIAL COUNSEL
Privacy Act of 1974, System of Records
66 FR 36611

DATE: Thursday, Julv 12, 2081

AUTION: Notice of techmcal revisions to system of records and proposed revision of system deseriptions and ou-
tine uses,
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SUNMARY: Pursuant 1o the provisions of the Privacy Act of 1974 5 UST 532a, notice 15 given that the TS OF
fice of Special Covnset (O8C) 15 making non-substantive wehnics! revisions o the Privacy Act syswem notice for the
svstemn of records a;if:w;zzatm *'C:S{f JGOVT-1, O5C Complaint, Litigation and Political Activity Files,” proposing to

change descriptions of cortais features of the syster of recordy; and propusing the amendrent of twoe current rovtine
wses, and the addition of 2 new routine use, The affucted systam of records 15 maintained in connection with OBC pro-
gram responsibilities weder 5 U500 4272, et seq., and 38 5.0 4224,

DATES: The nou-substuntive fechuucal revisions described 1w this notioe are effective upon publication, Other
changes nmpami in the notice will becone effective on {30 days alfter publicanion of this notive], unless communents re-
erved by 080 belore then warrant hurther changes.

FOR FURTHER INFORMATION CONTACT: Erin M. MeDonnell, 1L Office of Specad Counsel, at {202)
653-8971.

OSCIGOVT-

BYSTEM NAME:

ORGOVT, O8C Complam, Lisgation and Polieal Acuvity Files

SYETEM LOCATION:

Human and Admunistiative Besources Mansgoment Branch, U5, Office of Special Counsel, 1730 M Strest, NW,
Suire 201, Washington, DU 200364305,

CATEGORIES OF INDIVIDUALS COVERED DY THE BYSTEM:

The prineipal cotegonies of zwmduah covered by the system are persons Hilmg 2 l*;’fg»;ziiif ns of pro f»im*z §‘Yé‘¥“‘%‘;ﬁ}z3€:§
practices, gnpreper poligeal astrvaty, or other probibued aotiviticn parsons Wentil
sucl praciices or w*z“ ities; persons (o disclosures of alloger ngdoing by feder
a% engaging or participating In such wro i
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S disciphimary acton complaints fled by OSC with the Merit 8y
Hx a?{*i@t g remedias agamst USC m litigation relate

sitems Protection Board (MSPHY and

o by the performance of s of ficial functions.

CATRGORIES Of RECORDS IN THE SYSTEM.:

Corvespondence with persans (o7 thetr representatives} filing allegations of prohibited personnel pracuces, 1t
proper political activity, or other profubited activities, correspondence with otber agencies, entines, or lndivduals refer-
g matters fo OSC for review andior imvestigation; exbibits and other documentation from: complainants, guvermen
il entities or other Gured paries; nterview records, Inthuding notes, Swmynanies, affidavite, reports w
sther sametanes of vestigation; Tacteal and fogal suromartes and analyses; sdoynistratrve determingtions; refermals ©
other ggencies for appropriate action; records soeated or compiled in wnmﬂmn with fibgation by or against G8C, ¢
ertinent to O3S ’{’ wvmﬁum 8 qzmw md desmom umfc'r ﬂw ‘F:m forr m i fi)zzm% .mdfm P 3
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SYSTEM:

%, and TA2E-T326; and 3§ 8.0 4324

ROUTINE USES OF RECORDS MAINTAINED IN THE SYSTEM, INCLUDING CATEGORIES OF USERS
ANDTHE PURPOSES OF SUCH UBES:

a. To disclose the fact that an allegabion of prohibited perseanc! practices or othier prohibited achiviny bas been filed;

b. To diselose mformation to the Office of Porsonoel Management (OPM) purstant to Civil Service Rul

Fule 5445
CFR 543, 01 w obtain an advisory opimon concerning the applivation or effect of civil service Taws, rales, regalstions o
QPR guidelines in particular sitaations,

¢. To disciose to the Bgual Employreent Opportunity Compssion or any other agemy or office copcemed with the
snforcement of the anti-discominanon lpws, information concenming any allegasion or complaint of discrimination
based on race, color, whgion, sex, wabonal origin, agy, or handicappiog contdition
¢. To disclose information to the MSPB or the President upon the fling or refercsl of a disciplinery action com-
plamnt againgt an employes on the basis of un OSC ivestigation,

. To diselose mivrmation (o an agency, the MEPE, OPM, and the President reporting, uader 3 USC 1204, the re

sults of investigavions which disclose reasonable grs)z“zﬁds, ter believe s probibited personnel praciice has securred, exists,
or i o be taken;

£ T disclose information W Congress in conmection with the subrassion of an anoual report on activities ol the
Specizt Counsel,

g To diselose information to any ageney or person regarding allegations of prohibited personmel practices or
(366131 other protubited activity or prohibited political sotivity filed against an agency or any b.rspin 2 :é xmm{ far
the purposes of condueting an mvestigation, in wansmiting mformation o an sgeney under 5 USC 1273 el 1) and the
O8C procedures esublished thoramuder; or to ghve notice of the statis or outvorme of the mvestigation

b, To disclose mformation 1o any source from which additiona! information 1 requested (1o the extent necessary
entify the mdividosd, inform te source of the purposels) of the roguest, and o wdentify the type of 'u'ﬁf{:xn’m!%rm e
gquestedy, where necessary to obtom fnformabon televant to an agency decison conceraing the hirkeg or reterinon of an

employes, the suance of a security f:immmﬂ, the condustmyg of o security or suttabslity investigation of an indrvdual
the betting of a contract, ¢ the Bsuance of g licerse, grant, or uther benefit;

i e discdose mformaton to the Offiee of Massgement an
o “mri clearance provess to connection with private rebef |

d Budger (OMEY of any stage 1o the legislative conrdimg-
slatron, ue st forth 1 OMB Crentar No. 819,
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waal affics from the record of an mdividual 1o response to an ingury fror
sional office {made at the request of that mdradualy,

rar o the National Archives and Becords Adminstration NARMAY b records menapemons
e )x»?hn;yhz, atf 44 8¢ 296 ard ;ﬂ}{m’.s,

{
1
H
{
H
s
g

i
H
i
1
i
¥
|
i




H8 TR 366117

I T produce summmary descrptive statisties and snabytical studies m sopport of the fenciion for which the records
are eollected and mamntained or for velated work force stdies;

m. To disclose records to the Departroent of Justice {T0O)1 when:

{z) Eh"‘{} 3\«,

{2y Any sopleves of the OSC 1 his or her officut capaciry, or

{3y Any employee of the OSC in s or her wdividual capacity where the DO has agreed to represent the ens-
phyes, of

(4 The United States, where the O8C determines that btigation is Hkely to affect the 0 S‘{;‘. s a party o hitgation or
s an interest w such Hugation, and the use of such records by the DO 15 desmed by the O8C @ be relevant and nes-
ssary to the ltigation, provided, however, thut the OSC determines that disclosure of the r‘:mrds 1o the D30T s a we of
the infurmation contamed in the records that is cormpatible with the purpese for which the records were collected;

r T disclose records maintaingd by the OSC in a procesding before & court or adjudicative body before which the
¢ autharized to appear, when

{13 The OST, or

O8C

{23 Any employee of the OSC in lus or her oifioal capacity,

{3} Ay emplovee of the OBC i his or her indwidual capacity where the OSC has agreed to ropresent the en-
ployes, or

€4} The United States, where the DBC deternunes that lingation 1s ltkely to affect the OBC, 15 4 purty to litigation or
has un interest i guch ltigation, and the OSC determunes that use of such reconds is refevant and necessary o the lnga-
ton, pravided, however, that the OSC determines that diselosure of the records 15 a use of the information contained in
the reoords that 15 compatible with the purpese for which the records were collasctad;

0. Te diseloss mfbrmation to the MSPE to 2id io the conduct of special studies by the Board under 5
F204a)(3%

p To disclose informanion to the Ofhice of Inspector General (OIG) or comparable mirrmal inspection, audit, or
"f*ms:hz office of un agency for the purpese of facilitating the coordination and conduet of mvestigations and review of
allegations within the purview of both the O8C and the ageney OLG ar comparible office;

g. To disclose mformation 0 tre nows medis and the public when {173 the matter undey investigation has become
public knowledse, (2} the Special Counsel determines that disclosure is necessary to preserve confidence in the integrity
of the GSC mvestigative provess or 1 necessury o domonstrate the acceuntability of OSC officers, coployees, o b
vichrals covered by this systen, or (3) the Special Counsel determmes that there exists a legitimae public mwerest (v g,
to deponstrate that the law s beng enforced, or to deter the commizsion of prohubited persvone] practices, prolubued
puliieal acbvity, and other prohitited acuvity within the OSC's junsdiction), except s the extent that the Spect Coun-
sel determunes i any of these situations that disclosure of specific information i the context of 4 particular case would
conshiute an un aaymmmf wvasion of personal privacy, and

r. To disclose mforranon to the US. Departraent of Labor (0L about OSCs seferral of a complaint alfeging o
violatien of velerang preference requirements o DOL for further sction snder the Veterany Emplovment Opportunities
Actof 1998 further, action under the Veterans' BEmployment Opportities Act of 1998 {VEOA), o disclose imforma-
nen o DOL o7 any ageney or person as needed to develop relevant mformation about matters referred by DOL 10 O3S0
under 38 {050 4324 (the Uniformed Services Employiment and Resmplovioent Rights Aot of im}x‘r}a}w Uniformed
Services Bmployment and Reemployment Rights Acr of 1994 [USERRAY, © disclose inforrmtion to DOL or any
agency or persom as nesded 10 advise on the status or um;;mmmm of mattars referred by DOL 10 OSC for disciplinary
actnnurder 5 US O 1215, or corrective action Wigation under 538 U 8.0 4324,

POLICIES AND PRACTICES FOR STORAG
DISPOSAL OF RECORDS IN THE SYSTEM

SE, RETRIEVAL, ACCESS CONTROLS, RETENTION aND

Stovuge:
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These records are stored 0 a varety of media, pricandy consisting of file folders, and computer gisrage equipment,

BRETHIEVARILITY:

Files 1o tns system of veconds ary retriovable by the narses of key individuals or agencies imvolved (e, mmp‘f'n"‘-
ants or raqu%ir*ra subjects weotified w corrective action or dise iphinary proceedmgs, §t,smmv?'mf: or other dutermi-
aations; legal, cm:gr»*s&mm% of other re:prexenmwm or points of somact, or key witnesses), althoy xg,h files ar erally
ae oft (a) The complanant allzging a prohibited personnel practice, or other prohibited acuvity, (b

he sot of & complaint about pmiuh&tf%* political activity; £} the person filing an allegation thyough the OSC
whistieblowar disclonve channel; (d) the name of the person Gling a reguest for an sdvisory opron o politend activ-

iy, (o) the name of the person on whose behalf OSC secks coreective action, or the person against whom O5C seeks
hseipiinary action, m litigation before the MSPB; and (£ the plunsit in Htigation against OSC
SAFEGUARDS:

;fam: records are located in fockable file cabmets or w secured areas. The reguired use of computer password pro-
wetton identfication features and other aystem protecuon methods aise restoet access. Acsess is limited 1o those ayency
personnet who have an officia) need for sccess to perfirm thew daties

REVENTION AND DISPOSAL:

MARA keeps records about prolubited personnel practices and other probibited sctuvity for three years after the
mutter or case 15 closed, or for six years if the file bas been the subject of a Freedom of Informaton At request.
{*36614] NARA s responsible for disposal of GSC records prrsuant 1o Jow and regulation,

SYSTEM MAN AGERIS) AND ADDRESS:

The officiul responsible for records managenent fanctions assooiated with OB prograrm and administmative files,
wchuding those w the OSC/GOVT- sysienief records, 15 the Records Management Officer, Fluman and Adwsinistrative
Respurces Management Branch, U8 Office of Special Coungel, 1720 M Seeer, NW, Suite 201, Washingon, DC

B6-A305,
NOTIFICATION PROCEDURE:

Tndividuals whio wish to inquire whether this system conlains information about them should contaut the system
managee. To sssist in the process of locating and identifving records, inlividuals shopld fumish the foHlowing:

a. Marme wnd address;
b Date and place of barth,
e, Social Security suspher;

d. A description.of the circwmsiances under which records may have been included in the system.

HECORD ACCESS PROCEDURES:
Sume s notfication procedire, sbove.
CONTESTING RECORD PROCEDURES:
Efi;imzhml s whe wish {0 contest reeords ubowt them should contact the systom manager, wWentily any infornmtion

e *;?m ald be corrected, and Aurnish a statement of the basis for the reguested correction ,ﬁr,mg m‘n all aval-
cumsnrs il matamalks

ORD BOURCE CATEGORIES:

AT thrs s}i iz

miof records 15 obtained from a vanety of sources, consistng of comphunants or others op
reguests for mlormaton, hove beear subomned or relorred w G567
b of contacy, other govermment b
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prancipais mvplved o httgation mates, mxiuﬁng%arrs;s, aned !"!mz represen natves

i ather persenz or entities fummsh-

ini dformmaten pertinent to the dischargs of fuenons for which O8C s regpossible.

EREMPTIONS CLAIMED FOR THE 5

STEM:
a Conmplamt, Litigation and Polincal Activity files comaining mvestigatory materal comyriled by ORC for Jaw oo
forcement purposes are cxempt t the extent allowed under subsections {k123 and (3} of the Privacy Act This exerap-

How i mecessary fo protect confidental seurces and facihate the veluntary cooperation of witnesses during sguimes
into allegations of probibited peesannel practices or other prohibited sotinties

b. Testing o7 cxammation o] compiled by OSC solely © determine individual graldicatmes for appontment
ar promwhion in the Fo deral service is exempt Wothe exent allowed under subsection (%)) af the Privacy Aot Thes
sxpmption 1 necessary o provent the disclosuce of lnformation that would potentatly gve an wdividuad an ualivr come
politive advantags o diminish the utility of established examination procedius

. OB veserves the nght 1o assert exernphions for rweords received from another ageney that could be propardy
claimed by that agency in espoading o a request, and OS50 maay refuse socess to information compiled o ressomable

snficipation of a el action or proceeding, purssant to subsecion (G 5) of the Privacy Aot

Dated: Fine 29,2
Elaine Kaplan,

Speciul Counsal

[FE Doo, 8- 17418 Bled 7.1 101, 845 am]
MLLING CODE 7405018

SUPPLEMENTARY INFORMATIONOSC i an independent inves
:

3353

sgative aud proseouterial agency. @ e
silisies melude ivestigation of allegations x},f.iﬁ Profubited personvel practices snder 3 U8 2302(0), and
ather probibited employment pramcm wider 5 L2800 276 (b prohibiied political sotivity by federal and Dhstrict o
Colurbia wmgm}»ﬁm wnder 5 L5 € P32L-T324, avad by certam state and local government araployees under 3 £.5C
F301-1508; and () prohibited pvzaumm practices m cases referred tn O8O by the Merit Systems Protection Board
{MEPB) under 3 L0500 222H0(3). O8C 18 authonized to seek appmpriam corrective andfor disciplinary action in these
matters through Higaton before the MSPB. Uader 5 180 /273, OSC operates a botline channel for confidential
whmieb ower dw losures by curcent and former federad a:;mia}cm o feroer federal smpi@ vess, Section l’Z,iL?s" {3

AP

of tirls
AT PR
mz:y may w;;,{zf in &p::wm pot ical activities zmdcr the Hﬁmh Agt, f' 'miiv 0 m*%w*r*mi 1 wg:smemr »l APEENLS 15
cases ansog wiler proviswns of the Uniformed Services Bmplovment and Reemplovieat Rights Act of 1994
{z,‘fis-f:f{«{:\}, at I8 SO 430 ersen

Infurmation developed m conpection with these O8C respoasibilives 15 matstained o the OSCGOVTT 5y
revords, which includes certain reverds subgect to the Privaey Act These molude records weoomphunt Hles, dised
ies, ?wtm Act advisory opinion files, and ngation flles {in conpsetion with ésub.;ium Gited by or & ;
H i Tt z‘m mu‘ & ol {%1; :,ys* m s ;m? ik xw% al $4 FR 35963361 (Movember 19, 1999 nunor nume
‘97 H %,’i)}.

2 7 wspbstantive ohocal revisions: (27 propose
fiw;np 05 0 E wrf&m features of the systn nz rv*rmm w updaie informubhon shown m pror sysiem no-
ii% snrendmen of custent Foutine uses "o and "g,” and the addivon of & aow watine we e ad-
L burtherance of U8 and 1.8, Departosendt of Labor {DOL) responsibilities for the protection of
g? 15 of votarans and reservists.

Federal eanploven

Remesubstantive techiic al FEVISIC
natice, add use
esres; update {

care roade e this notice
ul citations; reflect changes n the admmistraiive location of the gystem manay
U5 official ms:&my arddress: arvl corpeat the descrpiion of routing wse "o
der” wplace of Muge " U nder™ hod sppessed 1o prier sysiom notiies,

o correct sduorial errars o the
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This notice also proposes o change desenpiions of calegores of wdividuals covered by the system of records, re-

rievababity of vecords W the system, siel systerm safeguards, o update nforraton showr in prior system notives

Finally, tus potice proposes 1o amend curreot routine use "p” by deleting "and” at the end of the o, and cusret
routing use "q,” by winking the perted at the end and adding ¥ and”. The potice also proposes a new roatme use 'r,” ©
disclosures of aforaation by G50 10 DOL and others, in furtherance of OSC and TIOL responsibilities for protectinm of
federal soployment rights under USERRA and the Veterans' Emplovment Opportanaties Act of 1988 (VEOAS famend-
g fitke 51 Current routine uses cover O8C disclosures duning the processing of all complamits within s purischebion,
metuding for ivestigahve and lingation purposes. QS0 belizves, however, that 2 rounme [¥366127 use tarlored 1w oer
tants responsibalities of OSC and DOL i processing alieged violations of veterans’ and reservists” fedend] eroploynent
pghts will facilitte imiplermentation of those responsibilities, consstent with procedures agreed to by O8C and DOL. A
brief sumemary of the responsibilities addressed by the proposed new rowting vse foliows:

Vidations of veiorans” preference reguirements (3 VSO 2302
eterang pref
o=

i OSCmniually refers alleged viekations of
retie yeguirements to DOL for huther action uoder the VEOA, {The MEPB lacks authanty o order cor-
tive action for vidlations alleged wnder 5 125.C 230206111y, which makes stz prohibited personnel practice to
kaowingly ke, recommund, or approve, ot Ll to take, recomnend, or spprove any personned action, if doing so would
viekite a vewrans’ preference requizement.y OSC bas agreed o notify DOL of cach such referral DOL, o torn, will re-
Fer satters as appropriate to OSC for possible disciplinary action under 5 80 1275

Viplations of employmentive-employment righes (USERRA). Upon request by o clamant, DOL sefors onresolved
complaints alleging violations of veterand’ wghts to O80 purspant o 38 U5 C 4334 ITOSC 1v reasanably satisfied thai
ihe clairmant is entitled 40 reliel ander USERRAC # ray represent that person in litigation seeking corrective action be-
fore the MSPB fand, us necessary, the Federal Ciromt Court of Appesls). In reviewing issues idontified i the il
eferral, ORC miay contzet DOL or any agency or person as needed 10 obiain relovant mfonnation vo the claimant's enti-
stemept to refief, and may consult witl DOL on sepresemanon saes. I OSC declines representation, 11 potilies the
chumant OSC may aiso aotily the apency mvolved, (No mformativg about the basis Tor O8Cs decision or 0505 as-
sezzment of the cuse is provided othe sgency.)

tor ease of veforence by other government entities and the public, the eatire system notice s printed below. 1
cludes ail non-substantive techmcal revisions, proposed changes to descaptions of system features ligted above, pro-
posed revigions to routine mses "p" and "g,” and the proposed new routineg use v

Ir accordance with F U8.C 5¥2alr), OSC has provided & report 1o the Office of Management und Badger (0N
and the Congress og significant changes proposed in this notice.

COMMENTS: [naccosdance with 3 U8 55 2alel(d) snd (11}, membeors of the public are giveo @ 30-day prriod in
oy tor comment, {OMB, which has oversight responsibility under the Privacy Act, alse requires an opporhunity For its
weview of significant Changes peoposed in the notice.) Any comments should be submitted 1o 080 o writing by August
13, 2001, Comments should be sent by mail to Bon M MeDonnell, Phanning and Advice Division, U8, Offics of Spe-
crot Covnsel, 1730 M Sweet, NW, Sune 201, Washmgion DO 200364505, comuments may also be sent to the same ad-
dresses by fax, at {2023-653-3161.
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OFFICE OF THE SECRETARY OF DEFENSE
1950 DEFENSE PENTAGON
WASHINGTON, BT 203011850

SEP 12008

AL EY BRY IO ARy
ARG MENT

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE .
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTOR, PROGRAM ANALYSIS AND EVALUATION
DIRECTOR, NET ASSESSMENT
DIRECTOR, FORCE TRANSFORMATION
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Withholding of Information that Personally Identifies DoD Personnel

“ This guidance was previously issued on February 3, 2005, but its importance mandates
that it be published again to reinforce significant security considerations.

Organizatios outside the Pederal Government often approach DoD personnel to
obtain updated vontact information for their publications, which are then made available to
the general public. The information sought usually includes names, job titles, organizations,
phone numbers, and sometimes room numbers.

‘The Director, Administration and Management, issued a policy memorandum on
November 8, 2001 {attached) that provided greater protection of DoD personnel in the
aftermath of 9711 by requiring information that personally identifiss DoD personnel be more
carefully scrutinized and limited. Under this policy, personally identifving information may
be inappropriate for inclusion in any medinm available to the general public. A December 28,
2001, memorandum from the Assistant Secretary of Defense for Command, Control,
Communications and Intelligence (attached) 1ssued a policy limiting publication of personally
identifying information on web sites. ’

The following policy augments the above cited memoranda and 1s in effect with regard
to publication of information that personally identifics DoD» personnel in publications
aceessible by the general public. In general, release of information on DoD personnel will be
limited to the names, official titles, organizations, and telephonie numbers for personnel only
a@}hs office director level or above, provided a determination is made that disclosure does not
Taise security or privacy concerns. No other information, including room pumbers, will

OSD 17746-05




normally be released about these officials. Consistent with current policy, as delineated in the
referenced memoranda issued in 2001, information on officials below the office director level
may continue to be released if their positions or duties require frequent interaction with the
public,

Questions regarding this policy should be directed to Mr, Will Kamuner, Office of
Freedom of Information, at 703-696-4495,

Howard G. Becker

Deputy Director

Attachments:
As Stated

cer Secretary of Defense
Deputy Secretary of Defense

B2




OFFICE OF THE SECRETARY OF DEFEMNSE
1950 DEFEMSE PENTAGDN
WASHINGTON, 00 203011850

SOMIIRYRBTION A%

SGiinltioh ' FEB 0 3 2005

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
ASBISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINSTRATION AND MANAGEMENT
DIRECTOR, PROGRAM ANALYSIS AND EVALUATION
DIRECTOR, NET ASSESSMENT
DIRECTOR, FORCE TRANSFORMATION
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Withholding of Information that Personally Identifies DoD Personmel

Organizations outside the Federal Government often approach DoD) personnel to
obtain updated contact information for their publications, which are then made available to
the general public. The information sought usually inchides names, job titles, organizations,
phone numbers, and sometimes room numbers.

The Director, Administration and Management, issued 2 policy memorandum on
November 9, 2001 (attached) that provided greater protection of DoD personnel in the
aftermath of 9/11 by requinng information that personally identifies DoD» personnel be more
carefully scrutinized and hmited. Under this policy, personally identifving information may
be inappropniate for inclusion in any medium available to the general public, A December 28,
2001, memorandum from the Assistant Secretary of Defense for Command, Control,
Comrunications and Intelligence {attached) issued 2 policy Himiting publication of personally
identifving information on web siles.

The following policy augments the above cited memoranda and is ip effect with regard
to publication of information that personally identifies DoD personnel in publications
accessible by the general public. “In general, release of information on DoD personnel will be
limited to the names, official titles, organizations, snd telephone numbers for personnel only
at the office director level or above, provided a determination is made that disclosure does not
raise security or privacy concerns. No other information, including room numbers, will
normally be released about these officials. Consistent with current policy, as delinested in the
referenced memoranda issued in 2001, information on officials below the office director level

0SD 02421-05




may vontinue to be released if their positions or duties require frequent interaction with the
public,

- (Questions regarding this policy should be directed to Will Kammer, Office of
Freedom of Information, at 703-697-1171.

"g @Oﬂvf%

wmond F. DuBois
Director

Attachmenis:
Az Stated

oo Seerstary of Defense
Deputy Secretary of Defonse

|
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i
|
|
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OFFICE OF THE SECRETARY OF DEFENSBE
1950 DEFENSE PENTAGON
WASHINGTOHN, DC 203014850

ABMINIBTRATION & Hovenber @, 2001
HAAMAGERENT

Ref: O1-CORR-101

MEMORANDUM FOR DOD FOIA OFFICES

SUBJECT:  Withholding of Personally Identilying Information Under the Freedom of
Information Act {FOTA)

The President has declared & national emerpency by reason of the terrorist attacks on the
United States. In the attached memorandum, the Deputy Secretary of Defense einphasizes the :
responsibilities all DoD personnel have towards operations security and the increased risks to US
military and civilisn personnel, DoD operstional capabilitics, facilities and resources. All |
Depariment of Defense personnel should have s heightened scourily awsreness conceming theie |
day-to-day duties and recognition that the increased spcurity posturs will romain & fact of Tife for
an indefiite period of time.

This change in our security posture has implications for the Defense Depariment's . |
policies implementing the Freedom of Information Act (FOIA). Presently all DoD components |
withhold, under 5 USC § 55200)(3), the personally tdentifying information (name, mnk, duty
address, official titls, snd information regarding the person’s pay) of militery and civitian
personns] who are assigned overseas, on board ship, or 1o seasitive or routinely deployable units,
Names and other information regarding Dol) personnel who did nol meet these criteria have
been routinely released when requested under the FOIA. Now, since Dob personns! are ut
increased risk regardless of their duties or assignment 1o such & unit, release of numes and other
personal information must be more carefully sorutinized and limited. ‘

1 have therefore determined this polioy roquires revision, Effective immediately,
personally identifying mformation (lo include lste of e-mail addresses) in the categories listed
below must be carefully considored and the inlerests supporting withholding of the information
given more serious weight in the'snalysis. This informstion may be found to be exempt under §
USC § 552(b}6) because of the heightened interest in the personsl privacy of DoD personne!
that is concurrent with the increased security swarensss demanded in times of national
EMergLney.

L

Lists of personally identifying information of DoD personnel: AR DoD components shall
ordinarily withhold lists of names sad other personally ideatifying information of
personnel currently or recently assigned within & particulsr component, unit, organization
or office with the Department of Delense in response to requests under the FOIA, This &s
to include sctive duty military personnel, civilian smployees, contractors, members of the
Nationa! Guard and Reserves, military dependents, and Coast Guard personnel when the
Coast Guard is operating as » service in the Navy., 1 a particular roquest doss nol yaise




sceurity oF privacy concemns, names may be released as, for example, 2 list of atlendees st
a meeting held more than 25 years ago. Particular care shall be taken prior w any
decision to release 2 list of names in any electironic format,

» Venfication of status of named individusls: Dol components may detemmine that releass
of personal. idmﬁfyiag information about an individual is appropriate oply if the release

would not raise sceurity or privacy concerns and has been mmm:ﬁy relossed 1o the
public.

» Names in documents that don’t fall into any of the preceding eategories: Ordinarily
names of DoD porsonnel, other than lists of names, mentionsd in documents that are
releazable under the FOIA should not be withheld, but in specisl circumstances where the
relcase of & particular name would raise substantial security or privacy concsons, such 2
nasne may be withheld.

When: processing & FOIA mqml, & DoD component may delermine that exemption
{b){6) does not fully protect the component’s or an individual’s interests. In this case, please
econiadt Mr. Jin Hogan, Directorste of Freedom of Information and Sscurity war, at {703)
6974026, or DSN 2274026,

This policy does not preciude 1 DoD component’s discretionary release of names and
duty information of persenncl who, by the nature of their position and duties, frequently ieteract
with.the public, such as flag/general officers, public affuirs officers, or other personnel
designated as official command spokespersons,

e

. 4. Cooke
NI}imc:mz

Attachment
As stated




ASSISTANT SECRETARY OF DEFENSE
BOO0 DEFENSE PENTAGOM
WASHINGTON, DC 203016000

Decemher 28, 2001

COHAMAND, COMTROL.,
COMEMUMICATIONS. AT
WTEALIGENCE

MEZMOKANDUM FOR SECRETARIES OF THE MILITARY Q’E?AR?MEN’YS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF
UNDER SECRETARIES OF DEFENSE
DIRECTOR, DEFENSE RESEARCH AND ENGMEREN{?E
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTOR, NET ASSESSMENT
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Removal of Personally Identifying Information of DoD Personnel from
Unclassified Web Sites

In accordance with DoD 5400.7-R, “DoD Freedom of Information Act Program,”
unclassified information which may be withheld from the public by one or more Freedom
of Information Act (FOLA) exemptions is considered For Official Use Only (FOUO).
DoDx Web Site Administration policy (www.defenselink.mil/webmasters), issued by
Deputy Secretary of Defense memorandum, December 7, 1998, prohibits posting FOUO
information to publicly accessible web sites and requires sceess and transmission controls
on sites that do post FOUO materials (see Part V, Table 1).

The attached November 9, 2001, memorandum from the Director, Administration
and Management (DA&M), citing increased risks to DoD personnel, states that
personally identifying information regarding all DoD personne] may be withheld by the
Components under exemption (bY6) of the FOIA, 5 USC §552. This action makes the
information which may be withheld FOUO and inappropriate for posting to most
unclassified Dol web sites.

Thus, all personally identifying information regarding DoD personnel now eligible
to be withheld under the FOIA must be removed from publicly accessible web pages and
web pages with aceess restricted only by domain or IP address (i.e., .mil restricted). This
applies to unclassified DoD web sites regardless of domain {e.g., .com, .edu, .org, .mmil,
-gov} or sponsoring organization (¢.g., Non-Appropriated Fund/Morale, Welfare and




Recreations sites; DoD educational institutions). The information to be removed includes
name, rank, e-mail address, and other identifying information regarding DoD personnel,
including civilians, active duty military, military family members, contractors, members
of the National Guard and Reserves, and Coast Guard personnel when the Coast Guard is
operating as a service in the Navy.

Rosters, directorics (including telephone directories) and detailed organizational
charts showing personne] are considered lists of personally identifying information.
Multiple names of individuals from different organizations/locations listed on the same
document or web page constitutes a list. Aggregation of names across pages must
specifically be considered. In particular, the fact that data can be compiled casily using
_simple web searches means caution must be applied to decisions to post individual
names. [faggregation of lists of names is possible across a single organization's web
site/pages, that list should be evaluated on its merits and the mdividual aggregated
elements treated aceordingly.

Individual names contained in documents posted on web sites may be removed or
left at the discretion of the Component, in accordance with the DA&M guidance. This
direction does not preclude the discretionary posting of names and duty information of
personnel who, by the nature of their position and duties, frequently intersct with the
public, such as flag/general officers, public affairs officers, or other personnel designated
as official command spokespersons. Posting such information should be coordinated
with the cognizant Component FOILA or Public Affairs office.

In keeping with the concerns stated in the referenced memorandum and in the
October 18, 2001, DepSecDef memorandum, *Operations Security Throughout the
Department of Defense,” the posting of biographies and photographs of DoD personnel
identified on public and .mil restricted web sites should also be more carefully scrutinized
and limited.

Sites needing to post contact information for the public are encouraged to use
organizational designation/title and organizational/generic position e-mail addresses (e.g.,
office@organization.mil; helpdesk@organization.mil; commander@base.mil).

Questions regarding Web Site Administration policy may be directed to Ms. Linda
Brown. She can be reached at (703) 695-2289 and e-mail Linda. Brown(@osd.mil.
Questions regarding Component-specific implementation of the DA&M memorandum
should be directed to the Component FOIA office.

, LA

¢ John F. Stenbit

Atiachment
As stated
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TAMES V. MUDD,

Plamitfs,

V.

R

UNTTED STATES ARMY,
UNITED STATES OFFICE OF SPECIAL ‘ 5 ) 3 77
COUNSEL, and UNITED STATES 2‘:,”@);,._,*(’:)_{“% b L -T2 9DNE
DEPARTMENT OF DEFENSE,

Defendants.

B G W e R

COMPLAINT aND JURY DEMAND

Plamtff JAMES V. MUDD (heretnafter “MUDD™), by and through his undersigned

attorneys, sues Defendants, the UNITED STATES ARMY, the UNITED STATES OFFICE OF

SPECIAL COUNSEL, and the UNITED STATES DEPARTMENT OF DEFENSE theremafter

mdividually, “ARMY™, “SPECIAL COUNSEL", and “DOD", and collectively, “Defendants™),

and alleges as follows:

PARTIES

L. MUDD is an individual residing in Coliter County, Florida who retired bonorably

a3 2 Colenel i the Umited States Army after serving the United States of America with

distinotion for 29 vears.

2 ARMY is a department of the United States Covernment with its principal

fonetion i Alexandria, Virginia,

Ko

SPECIAL COUNSEL 15 a department of the United States Government with s

prncipal localion in Washingron, D.C



a

4. DOD is a department of the United States Government with 1ts principal jocation

w Alexandria, Virginia,

JURISDICTION AND VENUE

5. This Court has jurisdiction over the claims in this complaint pursaant to 28 U.S.C.
§ 1331
6. This Court has venus over the claims in this complaint pursuant to 28 [1.8.C. §
1442
GENERAL ALLEGATIONS

MUDD graduated from the United States Military Academy at West Point and
was corymissioned as a Second Licutenant inthe ARMY m 1974,

8. MUDD served io the ARMY with distinction rising to the rank of Colonel until
his retirement on September 1, 2000, havieg served his country faithiully for 26 veare,

Upper Mussissipos River Navigston Study

g, The Upper Mississippl River is a portion of the Mississippi River which extends
m Minneapolis, Minnesota, to the confience of the C }n io Raver just north at Carro, Ulinois,

The Upper Mississippi River is 854 miles lony and has 29 locks and dams fecated on it The

fHlinotrs Waterway which serves as the connecting link between the Great Lakes, the Sawmt

fvani)

Luwrence Seaway, and the Mississippi Rever has § locks and dams located on it The system of

locks and dams on the Upper Mississippt River and the Qiinois Waterway is referred to as the
Upper Mississippt River-Tilinois Waterway navigation svstem. The Upper Mississippi River-
[Hinols Waterway navigation systemn provides a z'ramksm‘ on network binkdog the upper

Midwestorn United States to domestic and overseas markets,

H
H
H
|




10, During the 1980s, the US. Army (

Congressional authorization to undertake @ formal study of the Upper A

Waterway navigation system.

-

As part of

the Corps” Civil Works Project Development Process, separate
reconnaissance stuches of the [lineis Waterway and the Upper Mississippr River were
undertaken from 1989 fo 1991, The results of these studies imdicated that maer capital
i

me
n»»ﬁ

ements weuld be needed on at least five locks mn the navigation system.

Upper \«Lsu%m pt River - [lineis Waterway Navigation Study {ihe

Study”) was initiated by the Cnrpx beginming 1 1993 1o describe and evaluate aliernative

project plans, assess environmental impacts and determine if a solution could be economically
bepeficial

13, From the beginning, the Study was not without controversy. Havironmental and
axpayer rganizations argued that major capital improvements to the system were neither cost

effective nor environmentally sound f{or the Mississippt River ecosystem.

The navigation

ndustry, on the other hand, wgued thal system modernization was vital 1o protecting the

ecanomic well being of the Upper Mississippl River basin.

4, By the year 2000, the estimated cost for the Study was almost $21 million over

the vriginal estimate,

volverment of Dr. Sweeney in the Study

The Economic Work Group (the "EWG™) for the Study was responstble for
determining the economic benefits of the vanous project alternarves. To folfill its mission, the
EWG's technical manager, Dr. Donald Sweeney, who was also referred to as the Study's lead
ceonemist, devised 3 new economic mod

e modeling technique for the Study,

frd
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16, According to the lead economist, his new modeling techmique was a distinet
improvement over the modeling technique utilized by the Corps for years bacause it, for the
time, atternpted to account for the wilhngness of the navigation systerm users o contuiue using
the syslem as user COSi3 Inerease.

o

17 Under the new modeling technique, the elasticity of demand, or the willingness of
the users 1o use the system as costs Increase, is 1 vitally important component which was referred

o as the "N value,

involvement of MUDD in Study

g

18 In April 1997, as a result of a Corps wide restructuring, the Mississippi Valley
Division of the Corps became the division directly responsible for the Study. Priot o this time,
responsibility had been shared betwesn two different divisions within the Corps. The Reck |

{sland District maintained the lead distriet status for the Study throughout the restructuring.

19 In July 1997, MUDD took over as Commander of the Rock Istand Distrist,
Mississippt Valley Divisionof the US. Amny Corps of Engineers.

20, Afler assuming command of the Rock Island District and familiarizing himself
with the current status of the Study, MUDD became concerned with the apparent repeated falure
of the lead economist and his m:ﬁn o meet deadlines.

v

21, MUDD also became concemed regarding some of the assumptions being made by

-

the lead economist particularly as those assumptions refated to the "N value in the cconomice
mpded.

220 MUDD asked the lead economst and the BEWG for the fundamental bagis
surrounding the proposed Nevaloe of LS and was informed that the various economists could not

deterring @n absolute Nevelue, The EWG informed MUDD that some sconomists had ergusd

F



for o value of 2.0 (very elastic) and athers had arguee 1.0 {very melastic), and so

ultimately they had compromised by consensus on the value of 1.5,

2% MUDD informed the lsad economist and the EWG that as the N-valus was a key
component 1© the sconomic moedel, the Corps neaded an N-value that could be loguwally
defended and empirically supported during the public review process that followed the release of
the draft and Gnal reports, MUDD then asked the EWG 1o come up with a Novalue that could be
defended and supported.

24, Around this time, MUDD, in consultation with his Division Commander, had the

lead economist reassigned off of the Study due to the repeated failures of he and his team to meet

deadhines.
23 While the EWG was vxploring options for & new Nevalue for the econonuc

modet, MUDD also appreached exports in the area regurding the historical elasticity of grain on
the Mississtopt River and was advised that approamately 70% of the grain trangporied on fhe
navigation systers which originated in fowa, the only state for which such datz existed, was
derived from eastern fowa, 20% was derived from central Towa, and 10% was derived from
western lowa, and was also informed that the elasticity of demand for use of the navigaton
system would depend 1n large measure on where the grain to be shipped was denived. MUDD

ssenied this information, including some proposed elasticities derived from the experts and

from the Towa Grain Flow Survey, to the new lead economist and suggested that perhaps s more

defensible position was 10 take a weighted average of the elasticities of the grain,

26, Shortly thereafler, the new lead economist approached MUDD and supgested an

8 o

Nevaiue of 1.2, which was the weighted average of the clasticities obtained by MUDD. 1 June

&



of 1999 MUDD accepted this recommendation and ordered that an Novalue

the EWG in its efforts to niilize the coonomic model developed by Dr.

Sweeney Winstl

Winstieblower Claims
27, After his removal from the Study in February 2000, the former

lead econooust,
and the creator of the economic modeling sy

ystem that is contingent on an appropriate N-value
filed an affidavit with the U.S. Office of Special Counsel accusing Corps officials of altery

Study data in order to Justify major capital improvenents o the pavigation system

28, Specifically, the former lead economist charged that MUDD and others had
intentionaily sltered the proposed N-value of 1.5 to 1.2 in order to support additional capita
improvements on the navigation system

i

29, Based selely upon this affidavit, the US. Office of Special Counsel found 2

substantial likelihood that the Corps violated regulations and wasted miliions of dollars of

taxpayer funds and requested that the Department of

Defense Investigate the allegations
contuned i1 the affidavit.

Investizations

30, I the Spring of 2000, the Department of the Army Inspecior General (“DAIGT

began an investigation into the alleged misconduct of Corps officials

L
e

Alse during this time, vanious environmental groups, who generally opposed any

major capital tmprovements to the navigation system, assisted the lead economist in gaining
wids media coverage of his dilegat

uge

32 This large media coverage lead 1o hearings being called by Congress regarding
the Study in the Spring of 2000 The Congressional hearings did not yvield any allegations of

Py

fraed or criminal inent by any Corps officials, including MUDD.  In fact, subsequent
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Congressional fndings tndicate the exact opposite that Corps officials acted appropriately

attempting to fix 2 fundamentally flawed coonomic mode

33 in June of 2000, the National Academy of Sciences initiated a review of the

Corps’ methodology for the e

T

onduct of the Study, particularly the methodelogy |

Hi

ot

being ailizer

the economic model proposed by the former lead economist, which was mitially scheduled 1o be
r@lgag o1 ﬂ “’\50 “{‘ ar f)f Zﬁigi}

4. On Scptember 1, 2000, MUDD reticed from the Ammy and recerved an honorabl

discharge
Releass of the Report
35

On September 28, 2000, the Secretary of the Army approved the DAIG Report of

Investigation (the “DAIG Report™) and forwarded the same to the Secretary of Defense. €

§ sy b
learly

ry

printed at the bottom of each page of the DAIG Report was the language “For Official Use Only,

Dissemination fs Prohibited Excent As Authonzed By AR 20-17

Lk

6. The Report indicated among other things that MUDD took or directed action

which be knew, or reasonably should have known, would contribute to the production of a

feasibitity study failing to meet standards established in law and regulation.

37, On Novemb 000, the Secretary of Defense forwarded the DAIG Report to

the Office of the Special Counse! with an admonition that the Report contained mformation that
may be considered as a hasis for adverse actions against individuals and therefore 1t should only
be distributed 10 those whose duties and official vesponsibilitios required access to it in order o
protect the privacy of those mdividuals and witnesses who requested confidennalily

38 Om Novemnber 17, 2000,

¢ Department of the Army responded to an nquiry

from the Office of Special Counsel regarding the timeline for the release of the National

i
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MUDD s decisi

helieve

of Admonishment fom General

tking or dneeting 4
ETONE S s
T e pend

repuiztion. General Kea

Academv of Sciences review and in )

formed the Office of the Special Counsel that the

Academy of Seiences had requested a three month «

extension within which 1o relesse

of its Invesugation.

Cansequently, the Nattonal Ac

the results of its investigation until February of 2001 at the earhiest.

39, On November 20, 2000, the Office of Special Counse

o~
»

Report o Dr. Sweeney for his review and comments,

which he placed
2000.

40, MUDD was not given a copy of the D

NG Report prior to its release, nor was he
given the opportunity to comment on all of the allegations against him contained in the DAIG
Report prior to it being released to the media.

41. f‘m December 6, 2000, the Office of Special Counsel held a press conference
whereby 1t released copies of the complete DAIG Report to all of the members of the press that

were present and the Office also pested a complete copy of the DAIG Report on the Intemet on
its web-site.

432, By correspondence dated December 12, 2000, MUDD received & Memorandam

Iohn M. Kegne, the Vice Chief of Staff for the Army.

cording to the Memorandum of Admonishment, MUDD was admonished for impoper

ctions which he knew, or reos

2
1]

ably should have konown, would contbute

ifuction of 2 feasibility study that would fail o meet standards established i law and

en ne did not officially admonish MUDD because he belicvsd that
cisior to change the N-vilue in the study was based on methodology that MUDD
wved was more appropriate gad reasonahle.

Mational

ademy of Sciences was not going 1o release

el gave a copy of the DAIG

d in woiting on December 1,

i
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By correspondence dated December 14, 2000, MUDD was intormed by the DAIG
that the mvestigation was concluded, that e s had been approved by the Secrelary of the

vy and that the Vice Chief of Staff for the Army would be taking action that he deemns
appropriate,

44, In February of 2001, the Mational Academy of Sciences released its 1

that the economic model developed by Dr. Sweeney was fundamentally flawed

MUDD Follow-Usn

45,

Both before its release by the Office of Special Counsel, and after, MUDD £
four separate requests with ARMY to receive 2 copy of the completed Report and copies of the

rranseripts of his own testimony in the investigation. Each of these requests were forwarded also

to the Offtce of Special Counsel. Ultmately, MUDD was tnformed that the DAIC could not

orovide hun with a copy of the Report, but was directed by a representative of ARMY 1o
download & copy of the Report from the web-site for SPECIAL COUNSEL., Coples of these
eguests and responses are attached hereto &t Tabs D and E of Composite Exhibic 1
46, Dy correspondence dated fanuary 28, 2001, MUDD informed ARMY that the
Repart was posted on the web-site for the Office of Special Counsel. ARMY did nothing to
protect MUDD's rights 1o privacy regarding the improper dissemination of his private
wiormation. A copy of this correspondence is attached heret

at Tab G of Composite Exhibit
&t‘iﬂﬁl

By correspondence dated March 10, 2001, MUDD appealed his

findings «f the DAIG Report w the Vice Chiel of Staff of the Army, in light of the

adrporishment
andd the

findings of the National Academy of Sciences and provided additicnal materials that appeared 1o
have been overlooked by the DAIG during its Investigatio

A copy of this comespo
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attached hersto at Tab A of Composite Exhibit "1, As the ssuing officer of the Memorandum

of Admonishment and the individual in the chain of command that oversees the activities of the

p]

DAIG, the Vics Chief of Staff of the Army 15 the approprate individual to receive MUDD
appeal. MUDD received no response to his appeal.

48, By comespondence dated Jenuery 3, 2003, MUDD advised the Viee Chief of Staff
of the Army that he had received no response to his earlier appeal and requested 2 regponse.
MUDD recetved no tesponse to his appeal. A copy of this correspondence is attached heteto at
Tab B of Composite Exfubit “17.

49, By correspondence dated April 16, 2003, MUDD, by and through the undersigued

counsel, again appealed his admonishment and the findings of the DAIG Report to the Vice
Chief of Staif of the Army. A copy of this correspondence g attached hereto at Tab H of
Cormposite Exhibit 1"

5. By correspondence dated June 6, 2003, ARMY finally responded w MUDD's
appeal with notice that his concerns were being reviewed. A copy of this correspondence is
attached hereto.at Tab [ of Composite Exhibit *1”,

51 By correspondence dated Iuly 31, 2003, MUDD provided ARMY with additional
support for his appeal i the form of notice that after two vears of study and review, the Corps
had derermined that MUDD's Novalue of 1.2 was an appropriate value for the elasticity of grain

on the navigation systemn. A copy of this correspondence 13 atiached hereto st Tab ] of

Compusite Bxhibi 1
2. By vomespondence dated Ociober 2, 2003, MUDD provided ARMY wiih

additional support for hus appeal which comoborated the wmformation contained 1 the July 3

B



2003 conespondence. A

copy of this corespondence 1s sttached hereto at Tab K of Composite
Eishibit =17

53, After receiving no updates from ARMY since Junme 6, 2003, MUDD again
contacted ARMY by correspondence dated December 9, 2003, requesting an update on the stalus

of the appeal. A copy of this correspondence is attached hereto at page 1 of Tab L of Composite
Exhibit ™1

.5
3N

By correspondence dated December 18

§

2003 ARMY finally responded that the

DAIG had completed its review of MUDDYs appeal on September 26, 2003, but in hght of the
additional inf

8L

‘orrmation provided in October, there was a delay in responding as they considered

the additional evidence. A copy of this correspondence is attached hereto at page 2 of Tab L of
omposite Exhibit "1".

55 Finally, by correspondence dated January 26, 2004, ARMY responded that the
mfcrmation provided by MUDD did not merit a change in the findings of the DAIG Report. A

vopy of this correspondence is attached hereto at page 3 of Tab L of Composite Exhibit
36,

iy

MUDD attempted to miormally achieve a resolution of this matter, but his

efforts
were rebuffed.

57, By correspondence dated Angust 10, 2004, because he had never received any
response from the Vice Chuef of Staff of the Army, the un%‘» individual who could effect 2 change

i s admonishment andfor the DANG Report findings, MUDD afterapied one last sffert

10
zppesl the findings to the Vice Chiel of Staff of the Army. A copy of this correspondence i3
attact

hed hereto a3 Compogite Exdubis 17,

-



58, By comespondence dated October |, 2004,

ARMY agamn demed MUDD's

attempts to appeal his Memorandum of Admerushment and the DAIG Report findin

of this correspondence is attached hereto as Exhibit ™27,

As demonstrated by the above correspondence, MUDD has exhausted s

sdmuinisirative remedies.

Additional Studies

60.  In August of 2003, the United States Department of Agriculture released a study
of the elastienty of grain on the navigation system and found it, contrary to the assumpiions of

D Sweeney and the EWG prior to the questioning by MUDD, to be highly inclastic

o~

6l.  In Apnl of 2004, the Tennesses Valley Awthonty also released the results of a

study that examived the economic maodel developed by Dr. Sween

S

oy, and particularly hig

concept of the elasticity of grain on the navigation system, and found that the elasticity

assurnpiions of Dr. Sweeney and the EWG, prior to the questioning by MUDD, were inaccurate

62, Also mn Aprl of 2004, the Corps released ws drafl Stidy Report. Interestingly,
despate the admonition of the Natonal Academy of Sciences in February of 2001, the Corps
continued 1o utilize the economic model developed by Dr. Sweenev. Moreover, the elasticity
values utihzed by the Corps in the draft Study Report are exactly the same as the

adopted by MUDTY, and £

~value of 1.2
or which he was admonished.
G3 In late 2004, after the appropriate public comment periods, the Corps issued s

Final Report which cuntinues o viilize the MNevalue adopted by MUDD.

o4 Once o draft feasibilit ad by the Corps disuricl respons

,uw,, :wl[‘}i» :,‘\52 x

is @ two o three menth public review and comment pericd fo

|
i
¢
1




65, Onge the public res

it I

the public comments and make appropriste adjustments, if any are required, to the draft and a

a3

final report is issued by the Corps district responsible for

TEE

the study.

66.  Upon issuance of a final report by the district, thers is a second public review and
comment pericd for one to twe

nonths. During this time, there are additional reviews of the

final report by various state and federal agencies.

67 Al the conclusion of the two review phases, the Corps Division Commander

submiis a final report to Corps headquariers, where it undergoes yet another review before the
Chief of Engineses for the Corps issues a final report containing recommendations for

inprovement to the navigation systens.

This final report is then reviewed by the Department of the Army, the Department
of Defense and the Office of Management and Budget prior to anv recommendations arising out

of the report are submitted to the Congress.

69, Consequently, in 2000, when Dr. Sweeney first raised his claims, the Corps had
aot even begun 1o preparg its drafl report, nor had any of the work been subjected to any public

TEVISW OF cOmments.
0. MUDD has retained the law firm of Pomer, Wright, Morris & Arthur, LLP to
represent him with regard to his claims in this action and s responsible to pay it fees for the

ovides w connection with the representation.

COUNT - VIOLATIONS OF PRIVACY ACT
71, This s an

sction for viclations of the Privacy Act, 5 US.C. § 5528, §

for damages
72, MUDD resllege

eges the allegations set forth 1 paragraphs | through 70 as 17 fully sat

o
forth hereln,

P
et

view and cotmment period is completed, the Corps then reviews

:
i
i
i




73 On December 6, 2000, SPECIAL COUNSEL held 4 ouference whers it
released the complete DAIG Report to members of the media and posted the complete raport on

1ts web-sie

74, The DAIG Repornt contained personal information of MUDD’s that is protected
hy the Privacy Ach

75 SPECIAL COUNSEL did not request prior permussion from MUDD o refease the
ected information contained in the DAIG Report, nor has MUDD ever given SPECIAL

INSEL permission to release his personal information {o any third-party

76, SPECIAL COUNSEL mmproperly released this personal information for the

express purpose of injuring MUDD s reputation.

ioE

Prior to its release, SPECIAL COUNSEL was advised by the

Seceretary of
Defense that disclosure of the DAIG Report should be limited to protect MUDD s personal

information,

1 times televant heran, the employees of SPECIAL COUNSEL were acling
within the scope of their employment.

T Az

As a direct result of SPECIAL COUNSEL’s improper reiease of MUDDs

persenal infbrmation, MUDD has suffered damages and continues 1o suffer damag

o~y

k.

WHEREFORE, Plaintitf JAMES V. MUDD demands judgment

against Defendant
UNITED STATES OFFICE OF SPECIAL COUNSE

Lpursuant to 3 US.C.§ 5

L
o
Pad
s

““’5

or damages,
attornevs” fees and costs, £

and for such othier and further reliel as this Court deems just and
proper

COUNT 1 - VIOLATIONS OF PRIVACY ACT

&0, This s an action for viclat

clations of the Privacy Act, 3U.8.C. § 58

Za, or damoges,

ot
F



%1, MUDD realleges the allegauons set forth in paragraphs 1 through 70 and 73
through 79 as if fully set forth herem.
52 After SPECIAL COUNSEL released MUDD's personal information in violation

of the Privacy Act, DOD and ARMY wére advised by MUDD that his personal information wa

being improperly disserninated by SPECIAL COUNSE

§3.  Shortly thereafter, ARMY notified MUDD that it could not release the DAIG
Report to him, nor could it release its investigation materials to him pursuant to the Privacy Act,
but that he could obtain the complete DAIG Report containing his personal information on the
[nternet on the SPECIAL COUNSEL's web-site.

84, Upon receiving notice of this mﬁﬁcpm release of MUDD s personal mformaton,

neither DOD nor ARMY took any actions to halt the unauthorized release of the information.

¥4

83, DOD and ARMY refused to halt the improper release of MUDD’s personal
information with the mtent of tnjuring MUDD s reputation

80, At all times relevant herein, the employess of DOD and ARMY were acting
within the scope of their emplovment and/or acting in the line of duty,

ey o

8% As a direet result of DOD s and ARMY s refusal to stop the improper release of
MUDDs personal mformation, MUDD has suffered damaypes and continues to suffer damages.
WHEREFORE, Plhintff JAMES V. MUDD demands judgment against Defendants
UNITED STATES ARMY and the UNITED STATES DEPARTMENT OF DEFENSES
sursuant 10 5 UB.C. § 552a for damages, altomevs” fees and costs, and for such other and furth

rebief as this Court deems yust and proper.

COUNT HI - FAILURE TO FOLLOW ARNMY REGULATIONS

g an action for damages for fatlure to follow Army Regulatons.

3

Lt




89, MUDD realleges the allegations set forth in paragrapbs | through 70 a

Ha gl

s i fully set
forth herea,

90.  Pursuant to paragraph 8-6 of Army Regulation 20-1, a suspect or subject is

entitied to be told of any unfavorable information wacovered during the Inspector General's

westigation and 18 [0 be given the opporiunity to comment on the unfavorzble information
g PP

41 MUDD was never told of the uﬁf&%r&&ie information contained w the DAIG

Report, nor was he given an epportunity to comment on the unfavorable infoomation poior to 1ts
being improperly released to the media

92 Moreover, pursuant to Army Regulation 20-1, the DAIG report was not 1o be

distributed beyond those individuals whose duties and official responsibilities require access to it

to protect the privacy of the individuals and witnesses who requested confidentiality

93, Contrary to Army Regulation 20-1, ARMY allowed the DAIG report to be

gased o the general public and did oot protect the privacy of MUDD.

G4, As a divest result of ARMY s failure to allow MUDD w0 comment on il

unfavorable information prior to it being issued in fpal form, or o provide additional
mformation o the investigators prior w0 the DATG Repor: being issued in final form, MUDD hag

uffered and continues to suffer damages to his personal and professional reputztion,

95, Asadirect resuit of ARMY s failure to protect MUDD’s privacy, he has suffered
damages and continues to suffer damages to his personal and professional reputation
WHEREFCRE, Plamuff JAMES V. MUDD demands judgment against Defeadant
EINITED STATES ARMY for damages, and for such other and further relief as this Court deems
just gnd pouper,



SURY DEMAND

Plant it JAMES V. MUDD hercby demands a triad by jury on all 1ssues so trisble.

Dated this Lst day of April, 2005.

Porter, Wrighe, Morris & Avthue LLP

T

o

S a s
By: // fé/z;f)ff ,;ff fiﬂé‘.?'”’
Jofeph G. Foster, Bsq.
Florida Bar No. 0301980
Attorneys for Plantift
5801 Pelican Bayv Bivd., Sulte 300
Nugles, Florida 34108
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DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
MANPOWER AND RESERVE AFFAIRS
111 ARMY PENTAGON
WASHINGTON, DC 20310-0111

December 1, 2008

The Honorable Scott J. Bloch
The Special Counsel :
U.S. Office of Special Counsel
1730 M Street, N.W., Suite 300
Washington, D.C. 20036-4505

Re: Whistleblower Investigation—Fort Lewis

Public Works, Fort Lewis, Washington (Office
of Special Counsel Case File Numbers DI-07-
1058 through DI-07-1070)

~ Dear Mr. Bloch:

In accordance with Title 5, United States Code (USC), Sections 1243(c) and (d), the
enclosed report is submitted in response to the Office of Special Counsel (OSC) referral
of information requesting an investigation and report of findings in the above referenced
case. The Secretary of the Army (SA) has delegated to me his authority, as agency
head, to review, sign, and submlt to you the report required by Title 5, USC, Sections
1213(b), (c), and (d) [Tab 1]

This report and its exhibits contain the names and duty titles.of employees of the
Fort Lewis Directorate of Public Works (DPW) as well as of other Department of the
Army soldiers and civilian employees. Release of this information may result in -
violations of the Privacy Act' and breaches of personai privacy interests.-’Accordingly,
releases required by Title 5, USC, Section 1213(e) excepted, the Department of the
Army requests the opportunity to coordinate in advance, on any proposed release of
this report outside of OSC.

This report provides the information required by Title 5, USC, Section 1213(d). In
addition, the report includes a “Background” section that describes the organization of
the Fort Lewis DPW and details the wastewater treatment process employed at the Fort
Lewis Waste Water Treatment Plant (WWTP).

INFORMATION INITIATING THE INVESTIGATION

By letter dated May 24, 2007 [Tab 21, OSC referred to the SA its conclusion of a substantial
likelihood that information provided by a class of twelve present and former employees of the

' The Privacy Act of 1974, Title 5, USC, Section 552a.



DPW, Fort Lewis, Washington? disclosed viclations of law, rule, or regulation; gross
mismanagement; and a substantial and specific danger to public health and safety related to
activities at the Fort Lewis WWTP, Fort Lewis, Washington.

Summary of the Allegations:

The OSC referral of the instant case to the Department of the Army compris‘ed five
allegations, briefly summarized below:

H

Alleaation 4: Unlawful Discharge of Oil and Contaminants.

1a: That since May of 2006, the Fort Lewis WWTP had discharged unacceptable
quantities of oil and other contaminants into the waters of Puget Sound,® in violation of the
Clean Water Act, Title 33, USC, Section 1251 ef seq., and the plant’s National Pollutant
Discharge Elimination System (NPDES) permit.* '

1b: That the presence of excess oil in the influent water clogged WWTP machinery,
rendering the plant less efficient in removing contaminants from the water. The oil and other
contaminants released from the WWTP adversely impacted the Puget Sound ecosystem.

1c: That excess oil had accumulated in the plant’s sludge (i.e., the bic-solids that
settle out of the influent water”), creating a danger to public health when the sludge was used
as fertilizer in residential areas across Fort Lewis.

1d: That the high levels of oil in the effluent water® resulted from the combined
effects of multiple factors: the improper dumping of oil products into the Fort Lewis sewer
system; the plant’'s failure to pretreat influent water as required by federal and state
regulations; and the failure of WWTP management to procure the proper oils and polymers for
use with plant equipment and to maintain other plant equipment as required.

: Failure to Maintain Equipment.

2a: That the illegal discharge of oil and other contaminants into the waters of Puge
Sound was caused by the fact that the plant's equipment is old, in poor condition, and poorly
maintained due fo a lack of tools and replacement parts.

% The Fort Lewis Directorate of Public Works (DPW) exercises responsibility and oversight for the operations of
the Fort Lewis WWTP. :
§ Following treatment at the Fort Lewis WWTP, treated waste water is discharged into Puget Sound, adjacenttc
the plant.
* The Federal National Pollutant Discharge Elimination System (NPDES) permit program, created by the Clean
Water Act, governs the discharge of pollutants from point sources into waters of the United States. The Fort
Lewis WWTP currently operates pursuant to a federally-issued NPDES permit, which imposes qualitative and
quantitative limits on the various pollutants that may be discharged lawfully from the WWTP info the receiving
waters of Puget Sound.

* “Influent” refers to the wastewater, containing raw sewage and other contaminants, that flows into the WWTP
for treatment. ’
® “Effluent” refers to the water that flows out of the WWTP subsequent to treatment.



2b: That bio-solid waste was discharged into the waters of Puget Sound when
excessive rainwater leaked into the sewer system and became part of the influent water
treated by the plant, exceeding the plant’s treatment capacity.

: Failure to Properly Test and Monitor Water.

3a: That plant managers did not conduct mandatory testing of the water and
properly record and report test results as required by the NPDES permit.

3b: That test results were not provided to operators or lab technicians as required
by the NPDES permit.

Allega

: Gross Mismanagement by Plant Supervisor, Mr. Al Long.

4a: That @R was not qualified to supervise the Fort Lewis WWTP because he
did not possess the appropriate Group Hl WWTP certification.

4b: That SR Tequently required operators to perform work at other locations
on Fort Lewis, leaving the WWTP unattended. This practice violated the plant's NPDES permit
and jeopardized public health and safety; an operator always should have been present at the
plant in the event of a malfunction, break-down, or other emergency situation.

T e

5: Occupational Health and Safety Hazards.

Ba: That repeatedly exhibited a flagrant disregard for employee safety: he
frequently assigned members of the WWTP staff to perform dangerous work at the outfalls, bu
failed to provide prerequisite training; failed to notify employees when contractors were
performing maintenance on WWTP gas lines; and failed to hold monthly safety meetings in
violation of Occupational Health and Safety Administration (OSHA) requirements and the f
plant's Standard Operating Procedures (SOPs). Despite repeatedly having received reports of
these problems, both (iiiipand his supervisor, ISR, f2id to take |
corrective action. R

5b: That toxic gases continually leaked from a cracked digester, causing both short
and long-term ill effects. Despite repeatedly having received reports of this problem, both @il
@ =nd his supervisor, , failed to take corrective action.

CONDUCT OF THE INVESTIGATION

Receipt of OSC Allegations and Referral fo the U.S. Army Installation Management Commanc
(IMCOM) for Investigation:

On May 30, 2007, the Army Office of the General Counsel (OGC) forwarded the OSC
request for investigation to IMCOM for action [Eab:3]. This referral was appropriate because




the Fort Lewis WWTP reports to the Fort Lewis Garrison Commander, who in turn reports to
IMCOM on matters related to installation services and support.

On June 6, 2007, Mr. Philip Sakowitz, Executive Director, IMCOM, appointed (N
S then Assistant to the Deputy Director, IMCOM West Region, as an investigating
officer (10) under provisions of Army Regulation (AR) 15-8, Procedures for Investigating
Officers and Board of Officers, 7 with a mandate to mvestlgate the allegations forwarded by
OSC A 4]. An IMCOM team of experts was assembled to assist the 10.° *
received and reviewed the documents provided by the OSC in support of the referre
allegations.

conducted a comprehensive investigation.® Among the most significant of his
investigative activities,_wterviewed 20 key witnesses, to include the 12
whistleblower complainants and conducted an on-site assessment of the Fort Lewis WWTP.
He also reviewed the report of a U.S. Army Center for Health Promotion and Preventive
Medicine (USACHPPM) Performance Evaluation of the Fort Lewis WWTP, conducted from
November 29 through December 7, 2006. Although this Performance Evaluation had been
effected prior to, and independent of, any investigation of the OSC allegations, its subject
matter and findings bore directly on the matters referred by OSC [R! nubit 4]. .

" AR 15-6 promulgates guidelines for Army administrative investigations. Army commands and organizations
appomt investigating officers under provisions of AR 15-6 to investigate all manner of allegations and concerns.

® The other team members were Attorney, IMCOM West, Fort Sam Houston, San Antonio,
Texas; and Environmental Specialist, IMCOM West, Rock Island Arsenal.
° irst completed his investigation on July 19, 2007 [RBE. Upon review, it was determined that the
investigation did not address certain of the allegations referred by the OSC. as directed to continue
his investigation and on November 9, 2007, submitted his supplemental report o the appointing authority.
Given the extensive evidence and other materials comprising the investigative re , this Department of the
Army report to the OSC report employs a citation convention designed to facilitate ready reference to the specific
document from which facts or assertions set forth herein are drawn. The IO’s first investigation is maintained in
two binders labeled “Fort Lewis WWTP Investigation (Binder 1)/(Binder 2).” His second, supplemental
investigation is maintained in a third binder, labeled “Supplemental Report to AR 15-6 Investigation Fort Lewis
Waste Water Treatment Plant.” Information drawn from the narrative of the first report of investigation is cited
herein as “ROI-1,” followed by a reference to the page number from which the information is drawn. If the
information is drawn from an exhibit or enclosure to the first report of investigation, the *"ROI-" designation is
followed by numerical reference to the exhibit or enclosure to the report from which the reference is drawn, and,
as appropriate, a brief description and reference fo the applicable page or paragraph of that exhibit or enclosure
(e.g., ROI-, Exhibit 5, Statement of <D para 2c). Information drawn from the second investigation is
cﬁed in the same format, but with the identifier "ROI-11.”

' The U.S. Army Center for Health Promotion and Preventive Medicine (USACHPPM) is an agency of the U.S.
Army charged with the mission to “provide worldwide technical support for implementing preventive medicine,
public health, and health promotton/wenness services into all aspects of America's Army and the Army
Community, anjgg_ espon ding to operational needs and adaptable to a changing work
environment.” [RE 521 The USACHPPM provides services to Army installation, upon
request, and on a ‘reimbursable basis. The USACﬁfPM conducted a Performance Evaluation Study of the
WWTP from November 26—December 6, 2006 [EDE 4], Fort Lewis requested this performanc:e -

' e performance of the Solo Point WWTP and verify compliance.” [ﬁ%ﬁk’ =XhiIbit 4.

Ioc;ai regulatory concern or feqmrement RO 41 As explained in B the ﬁnai
USACHPPM report and recommendations were issued solel y for considera on by instaliation management
There was no requirement that Fort Lewis report its acceptance or rejection of any recommendation back to the




- s ga‘thered and reviewed documentary evidence to include th e EPA~|S>ued

1897 governing the operation of the Fort Lewis WWTP [ROJ] 3]
between the WWTP, the EPA, and the State of Washington Department of Ecology. He
further analyzed WWTP Drscharge Mom’tonng Reports (DMRS)11 dating from June 2005 to

thg Madigan Army Medical Center, Fort Lewis [ROIEI pp
761,12 Finally, the 10 reviewed and incorporated in his

et

The concerns set forth by OSC also were the subject of significant media investigation and
reporting in the Fort Lewis, Washington area.’® The 10 continuously monitored and assessed

USACHPPM, nor was the installation required to report actions taken in response to any USACHPPM
recommendation.

"' Discharge Monitoring Reports (DMRs) are described at Section I1.F. of the NPDES, which provides “[t]he
Permittee shall summarize monitoring results each month on the Discharge Momtonng Report (DMR) for (EPA
No. 3320-1). The Permittee shall submit reports monthly, postmarked by the 10" day of the following month.”

2 The Fort Lewis Industrial Hygrene Workplace Exposure Assessment (WEA) program exists to assist the
garrison directors and their staffs in performing their missions safely while providing a healthy workplace
environment for employees. The program is administered by the Madigan Army Medical Center (MAMC), located
at Fort Lewis, with oversight by the Installation Safety Office. Industrial hygienists (IH) examine installation
fac'lme and | processes, and then establish reviews and inspections prioritized by exposure and risk level i:
4g]. Directors are responsible for taking corrective action on reported shortcomings. The o

7T il
consrdered MAMC WEA reviews of the Fort Lewis WWTP dated June 8, 2005 and August 30, 2006 06 | {

1, and of the Water and Sewer Shop, dated June 1, 2005 [Bi!é%wj
1, June 7,2005 FRY 4, and April 27, 2004 [RDE “para5el, all of
whlch observed that with respect to personal protective equipment (PPE), personne! in work areas were provided
with appropriate safety gear and equipment, including face shields, chemical goggles, rubber aprons and rubber
gloves to protect them from “hazards of the job.” All PPE was found to be in good repair and sufficient to protect
workers. In the August 2006 WEA review, [H technicians tdentlﬁed issues with both the WWTP conf' ned space
program and the hazard communication program [RBEH: 38
were corrected or are in the process of being corrected [RE ; 31681, The most recent WEA
review of the WWTP, on June 27, 2007, addressed three additional occ mpatronai health concems raised by
WWTP management, all of which were subsequently corrected [RE o ,

176l
X On April 17, 2007, the Fort Lewis Garrison Commander appointed Nlilliillso< =n |O under provisions of AR |
15-6, to investigate eleven allegations related to the hiring of FlEEEREER s the supervisor of the WWTP and
other specific WWTP management practices. ‘e bmitted her completed AR 15-6 ROI on June 7, 200°
The Garrison Commander concurred in the report and approved Ms. Powell's recommendations on July 25, 2007
then forw ded the report to NP the Deputy Director of Fort Lewis Public Works, for corrective

Ajf:"

EAmE il

“In late March 2007 reports that the Fort Lewis WWTP was unlawfuﬂy discharging oil and other contaminants
into Puget Sound appeared in three news sources in the Fort Lewis locality: KING 5 News, a Seattle, Washingtc
evision station, whose March 29, 2007 report addressed alleged contaminant dumping into Puget Soun |
[ Exnibiae2, a March 30, 2007 Seattle Times artrcte at reported on why and how it was believed that o f
could be reaching the waters of Puget Sound [RGE [€3]; and KNDU-KNDO, a Yakima, Washington-




this media coverage for additional facts and information that might bear on his investigation.
At the mid-point in his investigation, (i EREEe 25 transferred to a new job with another
Army command. A special agreement between the losing and gaining commands facilitated
continued service as the 10 in this matter, but his new duties complicated his
ability to focus exclusively on the investigation of the OSC-referred allegations.

By law, an agency is allotted 60 da gls to investigate and submit to the OSC a written report
of findings as to the matters referred. ' In the instant case, however, the breadth and
complexity of the allegations referred by OSC, coupled with the competing duties
and responsibilities, resulted in completion of his supplemental investigation on November 7,
2007. On behalf of IMCOM, the OGC requested, and the OSC granted, a series of nine
extensions, generally in increments of 60 days, to brrng»to closure the investigation and submit
the Department of the Army report to the OSC [ 1

BACKGROUND INFORMATION

Fort Lewis Mission and Organization:

Located in the Pacific Northwest on Puget Sound, Fort Lewis is situated south of the City of
Tacoma and adjacent to McCord Air Force Base. Fort Lewis is one of 15 Power Projection
Platforms'” located in the continental United States and is the home of “| Corps”, a component
of the U. S. Army Forces Command (FORSCOM). The | Corps’ primary geographic focus is
the Pacific Rim.

The Fort Lewis installation is managed through a garnson organization [f
RO , commanded by a garrison commander,'® and comprised of several
subordrnate installation Directorates and support offices. These Directorates and support
offices provide all of the services required by a total military and civilian population of
approximately 92,000, to include the operation and maintenance of more than 23 million

based television station, whose March 30 20
with the OSC-referred allegations [ROLN:
 Title 5, USC, Section 1213(c)(1)(B).

'® See id. (authorizing the Special Counsel to agree to a longer period of time for the agency to investigate and
report its findings). See Extension 1, requested July 23, 2007 (granted by OSC on July 24, 2007, through
September 25, 2007) [Tab 5! Extensron 2, reque eptember 20, 2007 (granted by OSC on September 20,
2007, for 60 days, through November 26, 2007) [ xtension 3, requested November 23, 2007 (granted by
OSC on December 3, 3007, through January 28, 2008) o Extension 4, requested January 28, 2008
(granted by OSC on February 4, 2008, through March 31, 008) T35 8] Extension 5, requested March 28, 2008
(granted by OSC on April 1, 2008, for 60 days. through May 27,20 ; Extension 6, requested May 23,
2008 (granted by OSC on May 27, 2008, through July 28, 2008) [Tab ; Extension 7, requested July 24, 2008
(granted by OSC on July 28, 2008, for 60 days through September 29, 2008) Extension 8, requested
September 25 2008 (granted by OSC on September 30, 2008, for 60 days) [#igb42i; Extension 9, granted on
September 30, 2008, for 60 days through December 1, 2008 Hal.

7 A Power Projection Platform is an Army installation that strategrcany deploys one or more high priority active
component brigades or larger-sized units and/or mobilizes and deploys high priority Army reserve component
units.

'8 At most Army installations, the garrison commander is typically an Army officer in the grade of Colonel.

icle briefly reported some of the same general facts associate

30




square feet of facilities under purview of the installation. Many Fort Lewis garrison facilities
mirror those common to a medium sized U.S. city (e.g., offices, housing units, medical and
dental clinics, schools, etc.); however, the garrison also services numerous facilities designed
- to support military-unique missions (e.g., an airfield, ranges, training areas, and rail facilities).

One of the seven Fort Lewis Garrison Directorates is the DPW [R

The primary mission of this Directorate, led by a senior Army civilian, is to prg{n e
maintenance, repair, construction, and utilities services to the Fort Lewis installation.

As of July 2008, the WWTP was moved organizationally directly under the Deputy Director,
DPW. Previously, hief, of the Operations and Maintenance Division,
an element of the DPW, had exercised supervisory responsibility over the Fort Lewis WWTP
[ROEL The Operations and Maintenance Division’s other primary missions
included providing maintenance and repair to real property facilities at Fort Lewis, the
operation of the Fort Lewis Water Treatment Plant (WTP)," and the operation and
maintenance of several installation boiler plants. In 2003, the Fort Lewis DPW completed a
study pursuant to Office of Management and Budget Circular A-76%° to determine whether, in
the interests of efficiency and cost-savings, the public works function should be retained “in-
house” or contracted out. As part of the study, an in-house organization of government
employees developed a “Most Efficient Organization (MEO)” with a view to competing against
private industry bids to manage the DPW. As part of the MEO, the Fort Lewis WWTP and the
Fort Lewis WTP were conjoined under a single supervisor and reorganized as the Wastewater
Treatment Plant and Water Treatment Plant Branch, under the jurisdiction of the Operations
and Maintenance Division, DPW [RGB H. This reorganization significantly
expanded the assigned supervisor's span of control to two geographically separate facilities,
performing very different functions and doubled the number of employees for which the
supervisor was responsible.?’

' The WTP treats and distributes drinking water to the installation. The WWTP treats wastewater generated on
the installation.

% Office of Management and Budget Circular A-76, Performance of Commercial Activities, dated May 29, 2003..
This Circular implements the Federal government's longstanding policy of reliance on the private sector for
necessary commercial services. The Circular requires agencies to identify all activities performed by government
personnel as either “commercial” or “inherently governmental” and to use a streamlined or standard competition
to determine if government personnel should perform a commercial activity or if that activity should be contracted
out. The operation of the WWTP is considered to be a commercial activity. In the context of an A-78 process,
government employees competed against commercial bidders to manage the DPW and won the competition. |
4 as the first supervisor of the joint Wastewater Treatment Plant and Water Treatment Plan
Branch.” When jSESSSSSRSENGY < parted in 2005, | assumed those duties. SiNREREEEE: primary
area of expertise was wastewater treatment whereas experience was primarily in the field of water 1
treatment. Whereas (BBl had maintained his office at the WWTP, primary office was at the
WTP. These differences between no MR = ppear to have generated a perception among
employees of the WWTP of s an “outsider,” who did not have hands-on experience in wastewater
treatment management. From September 2005 through March 2007,gerved as supervisor of the
Wastewater Treatment Plant and Water Treatment Piant Branch. In April 2007, as relieved of his
responsibilities as WWTP supervisor and replaced on an interim basis by an engineer graduate
from the U.S. Military Academy. In January 2008, Fort Lewis decided to split the merged WWTP and WTP and
return each branch to its separate, pre-MEO status. This decision resulted from a recognition of the
organizational challenges created by the merger of the WWTP and the WTP; the fact that each branch required
different knowledge and skill sets; and the geographic separation between the units resulting in a very large




The Wastewater Treatment Process:?

The Fort Lewis WWTP? was constructed in 1955 for the primary treatment™ of both
domestic and industrial wastewater. The facility was upgraded to prowde preliminary® and
secondary”® treatment capabilities in 1974 and was upgraded again in 2005.

Wastewater enters the Fort Lewis WWTP from users at Fort Lewis, McCord Air Force Base,
nearby Camp Murray, and a Department of Veterans Affairs medical facility located within Fort
Lewis boundaries.?” The Fort Lewis WWTP is designed to treat an average influent flow of 7.0
million gallons per day (MGD). The current average daily flow is approximately 3.4 MGD. The
WWTP uses physical, biological, and chemical means to treat wastewater and remove the vast
majority of pollutants, subsequent to which the effluent is discharged to the Puget Sound.

Critical to an understanding of the wastewater treatment process is the recognition that
neither the Clean Water Act nor the NPDES permit applicable to the Fort Lewis WWTP
mandates the removal of all pollutants. The Fort Lewis WWTP need only conform its
processes and product to the qualitative and quantitative requirements of its NPDES permit.
Of greatest concern to wastewater treatment plant regulators and employees is the condition
of the discharge or effluent water released from the WWTP into Puget Sound; the condition of

supervisory span of control fi g of i In
March 2008, left his position with the WWTP to assume duties with hlS military reserve component unit.
At that time, &was detailed to the position of WWTP supervisor, remained so
detailed for 120 days when she was replaced by third interim supervisor, On June 26,
2008, as selected as the permanent supervisor of the WWTP. $Ecported for
duty on August 4, 2008, After as relieved of his supervisory responsibilities at the WWTP in March
2007, he continued to serve as supervisor only for the WTP and for the Sewer Shop. However, on March 2,
2008, he was reassigned officially from his supervisory position in the WTP to a lower-graded position as a
Maintenance Mechamc (Utility System Repairer), WG-4749-09 in the Operations and Maintenance Division,
DPW. | d from federal service on September 2, 2008.
2 ROREE rovides a schematic diagram and narrative summary of the Fort Lewis WWTP wastewater
treatment process. Additional detail is provided in photographs at B8

The facility's formal name is the Solo Point Waste Water Treatmen

Pr/mary freatment removes certain suspended solid materials that can be easny collected from raw wastewater
after it enters the WWTP headworks. The typical materials removed during primary treatment include fats, oils,
and grease, sand, gravels and rocks (also referred to as grit), and larger seftleable solids including human waste
and floating materials.

®® preliminary treatment screéns out, grinds up, or separates debris, and is the first step in the wastewater
freatment, occurring prior to wastewater entering the headworks, Sticks, rags, large food particles, sand, gravel,
toys, etc., are removed at this stage to protect the pumping and other equipment in the treatment plant.
Treatment equipment such as bar screens, comminutors (a large version of a garbage disposal), and grit
chambers are used as the wastewater first enters a treatment plant. The collected debris is usually disposed of i
a landfill.
® Secondary freatment is a biological treatment process to remove dissolved organic matter from wastewater.
Sewage microorganisms are cultivated and added to the wastewater. The microorganisms absorb organic matte
from sewage as their food supply.

. Camp Murray is a Washington State National Guard facility located adjacent to Fort Lewis. The American
Lake Medical Facility of the Veterans Administration is located on Fort Lewis pursuant to a revocable license
issued by the Secretary of the Army in 1923.




the wastewater as it proceeds through the treatment process inside the plant is of only
secondary import.

Many elements of the Fort Lewis wastewater treatment process are supported by
redundant “back up” or auxiliary equipment and processes. These duplications provide for
continuity of the treatment process when a particuiar piece of equrpwren’c is taken off-line for
repair or normal maintenance.?® The Fort Lewis NDPES permit requires redundancies, back-
ups, and auxiliary equipment and processes, as necessary to ensure WWTP compliance with
the conditions of its permit [f

Preliminary Treatment Phase—Headworks—Turning to the process of wastewater

ey

treatment _wrthm the WWTP, wastewater is first monitored and treated at the headworks [ROE
“ : . The headworks receive the wastewater from the sewer co!lectlon system.

SRS R B T

day collects raw wastewater samples for analysis by lab techmcrans The samples are
analyzed for Total Suspended Solids (TSS) and 5-day Biochemical Oxygen Demand (BODs)®
concentrations. The findings pertaining to the raw wastewater are later compared to the TSS
and BODs concentrations in treated effluent leaving the WWTP prior to discharge into Puget
Sound. The comparison indicates how efficiently the WWTP is operating and determines if the
WWTP i is removing a mlmmum of 80% of the 1SS and BOD5 as required by the NPDES permit

o

[Rel

Preliminary Treatment Phase—Screening and Grit Removal—As it enters the headworks,
wastewater is treated prehmmanly, to include screening and grit removal. The influent fine
screens [ROE Exhibit409] strain out suspended solids and floating debris, such as pieces of
wood, plastrcs bags and bottles. These solids are then mechanically removed from the
screens by conveyor to a dumpster RGO Exhibit #4101 and disposed of as solid waste. The
grit basins remove sand, gravel and other fine grrt that have entered the wastewater, such as
eggshells, bone chips, seeds, and coffee grounds. The grit basins also operate to reduce the
velocity of the wastewater traveling through the WWTP. This slowing allows for heavy solids
such as sand to settle fo the bottom of the basin through simple gravity. Screw augers at the
bottom of the basin then remove the settled grit. Accumulated grit is then amassed in
dumpsters and disposed of as solid waste. The grit basins are aerated to prevent lighter

?® Examples of such redundancies include the WWTP's two chlorine contact chambers, consisting of two tanks
each; four primary clarifiers; two trickling filters; two secondary clarifiers; two primary digesters; two aerated grit
chambers each with grit removal augers and back-up surge capacity pumps.

#® TSS is a measure of the total amount of solid matter in water. It includes all sediments and other constituents
that are suspended in water. TSS is measured by filtering water and then weighing the sediment remaining onth
filter. BODsis the amount of oxygen required by aercbic microorganisms to decompose organic matter in a wate
sample, based on the maximum rate of O, consumption in & water sample over a five-day period in the absence
of sunlight at 20 degrees Celsius. it is used to estimate the total amount of "biodegradable" organic matter in the |
system and therefore serves as a measure of the degree of water pollution. If water contains large quantities of
organic waste, one would expect to observe also a significant amount of bacteria working to decompose the
waste. In such a case the bacteriums’ demand for oxygen will be high, resulting in a high BOD levels. Asthe
waste is consumed or dispersed through the water, BOD levels will decline. A low BOD is therefore an indicator |
that water contains less organic waste. Thus, a low BODs measurement is favorable and indicative of a higher
guality of water.




organic solids from settling with the grit [§

DeBerdiaichs ]

solids continue through the treatment process.

. This ensures that crganic

Primary Treatment Phase—Clarification and Skimming—Following the preliminary
treatment, the wastewater enters the primary treatment phase of the WWTP. The first stage of
primary treatment involves the removal of suspended matter through sedimentation, but this
phase removes little or no matter that has dissolved in the wastewater. This is calied primary
clarification” [ROEL
clarifier (called “studge chanlcally collected by a bottom scraper and pumped to the
sludge thickeners for additional treatment and disposal. After passing the length of the primary
clarifier, the settled wastewater flows under a scum collector, then to an outlet, a v-notched
metal plate weir,*® and into a trough that leads to a pump [Rﬁ“ EX
collected wastewater is pumped to the next treatment phase
collector and tt the ba

4], WWTP operators manually operate the scum collector to draw
off the accumulated ﬂoatlng matter as needed, to prevent it from reaching the next treatment
phase. The collected skimmings are pumped fo a grease or scum pit for storage, further
treatment, and ultimately, disposal.

Secondary Treatment Phase—After exiting the weir, the clarified wastewater enters the
secondary treatment process, consisting of biological treatment through the use of trickling
filters. Biological treatment involves the oxidation or breaking down of the organic matter that
remains in the wastewater. The wastewater is pumped to the top of the trrcklmg filter and
distributed across the surface of a plastic filter media [RE Nibifs ;
wastewater then travels down through the media, coming into contact with mlcroorganrsms
growing on the filter. The microorganisms use the organic material in the passing wastewater
as food for continuing their metabolism. When operatmg correctly, the filter media becomes
coated with a zoogleal®' film, which sloughs off and is carried away by the effluent leaving the
trickling filter.

After leaving the trickling filter, the wastewater enters the secondary clarifier R <
47, which removes the solids that remain, primarily the zoogleal film. Most of the solids
settle to the bottom of the clarifier, where the resuttmg sludge is collected and pumped to the
sludge thickener for further treatment and disposal. The clarified wastewater leaves the
secondary clarifier, passing under a baffle and through another v-noiched weir, ultimately
flowing into a trough to the next freatment stage. Similar to their role in the Primary Treatmeni |
Phase process described above, the baffle and weir operate to retain any remaining floating
solids and scum, which are removed by a floating scum collector and pumped fo the sludge
thickener.

At the front end of the secondary clarifier in the Fort Lewis WWTP process is a chemical
feed system that permits the addition of a polymer to enhance the removal of solids entering

%0 A ‘weir” is a fence or enclosure in a waterway that diverts the water's flow.
*" A *zooglea” is an aggregate of bacteria forming a jellylike mass with cell walls swollen by the absorption of
water or other fluid.
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the clarifier. The chemical feed/polymer system is not in use currently because the Fort Lewis
WWTP treatment system meets permit limitations for TSS without it.

Disinfection Phase—On leaving the secondary clarifier, wastewater is pumped to detention
tanks known as chlorine contact chambers o begin the disinfection treatment process.
Chlorine is used as a disinfectant to kill disease causing organisms that may be present in the
wastewater. A liquid chlorine solution, sodium hypochloride, is added to the detention tanks
and diffused into the wastewater. The detention tanks hold the wastewater for a sufficient
period of time to allow the chiorine solution to act on and kill the bacteria. After passing the
length of the detention tanks, the disinfected wastewater exits to the outfall, passing under
another scum collector and baffle, and over another weir. The scum collector and baffle retain
any remaining floating matter, grease, or free floating oil. WWTP operators then manually
operate the scum collector to draw off the accumulated matter, pumping it to a grease pit for
storage, further treatment, and disposal.

Removal of the chlorine disinfection agent is the final step in the treatment process prior to
discharge of the effluent into Puget Sound. As the disinfected wastewater passes over the |
effluent weir, a chemical, sodium thiosulfate, is added to the discharge. The sodium thiosulfate
removes the free chlorine that was not consumed in destroying the disease-causing bacteria.
As required by the NPDES-permit, two compliance samples are taken each day at the
discharge end of the detention tanks. The samples® are tested for fecal coliform (FC) and
total residual chlorine (TRC).

The final wastewater effluent is then analyzed prior to discharge from the WWTP through
the use of an “effluent composite sampler.” The sampler is programmed to collect samples of
effluent at various times throughout the day. A qualified laboratory technician analyzes the
samples for TSS and BOD:s, with a view to determining if the effluent meets the requirements
of the NPDES permit. The test results are compared to the TSS and BOD; concentrations in
samples of the raw wastewater influent that entered the WWTP at the headworks to determine

if the WWTP is removing a minimum of 80% of the TSS and BOD:s, as required by its NPDES
permit.

*2 In layman’s terms, these samples, called “grab samples” are literally “grabbed” by the operator/technician and
placed into small vials prior to testing. Grab samples need not be taken at a specified time, nor do they require:
certain flow velocity for the test results to be considered valid. The NPDES permit describes a “grab sample” for
monitoring requirements as a single “dlp and take sample or measurement taken at a specified time or over as

short a period of time at a rep stewater treatment or bio-solids land application
processes, as is feasible.” [RL ]




SUMMARY OF EVIDENCE OBTAINED FROM THE INVESTIGATION
AND AGENCY DISCUSSION

Unlawful Discharge of Oil and Contaminants.

1a: That since May of 2006, the Fort Lewis WWTP had discharged unacceptable
quantities of oil and other contaminants into the waters of Puget Sound,*® in violation of the
Clean Water Act, Title 33, USC, Section 1251 ef seq., and the plant’'s National Pollutant
Discharge Elimination System (NPDES) permit.®

1b: That the presence of excess oil in the influent water clogged WWTP machinery,
rendering the plant less efficient in removing contaminants from the water. The oil and other
contaminants released from the WWTP adversely impacted the Puget Sound ecosystem.

, 1c: That excess oil had accumulated in the plant's sludge (i.e., the bio-solids that
settle out of the influent wateras) creating a danger to public health when the sludge was used
as fertilizer in residential areas across Fort Lewis.

1d: That the high levels of oil in the effluent water’® resulted from the combined
effects of multiple factors: the improper dumping of oil products into the Fort Lewis sewer
system; the plant’s failure to pretreat influent water as required by federal and state
regulations; and the failure of WWTP management to procure the proper oils and polymers for
use with plant equipment and to maintain other plant equipment as required.

References:

e Federal Water Pollution Control Act, Title 33, USC, Section 1257 et. seq.,”’ [EXe _
1. Commonly referred to as the Clean Water Act, this is the principal federal statute ;
governing efforts to eliminate pollution of the nation’s surface waters. The law provides that all
discharges of poliutants into the nation’s surface waters are unlawful, unless specifically

authorized by a permit. Accordingly, a wastewater treatment plant must obtain a discharge

% Following treatment at the Fort Lewis WWTP, treated wastewater is discharged into Puget Sound, adjacent to
the plant.

* The Federal National Pollutant Discharge Elimination System (NPDES) permit program, created by the Clean
Water Act, governs the discharge of pollutants from point sources into waters of the United States. The Fort
Lewis WWTP currently operates pursuant to an NPDES permit issued by the Environmental Protection Agency
(EPA). The permit imposes qualitative and quantitative limits on the various pollutants that may be discharged
!awfu!ly from the WWTP into the receiving waters of Puget Sound.

* “Influent” refers to the wastewater, containing raw sewage and other contaminants, that flows into the WWTP
for treatment.
% «Effluent” refers to the water that flows out of the WWTP subsequent to treatment.

*'Federal Water Pollution Control Act, Title 33, USC, Sections 1251-1387. Originally enacted in 1948, the Act
was revised by amendments in 1972, which gave the law its current structure. The 1872 legislation declared as
its objective the restoration and maintenance of the chemical, physical, and biological integrity of the nation’s
waters. The amendments also set two goals: zero discharge of pollutants by 1985 and, as an interim goal, wate
quality that is both “fishable” and “swirnmable” by July of 1983, Because the United States still has not complete
achieved either goal, the goals remain in effect, and efforts to attain them continue through the present day.
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permit in accordance with the Clean Water Act’'s NPDES program, established by Title 33,
USC, Section 1342.

The Clean Water Act defines “poliutant” to include “dredged spoil, solid waste, incinerator
residue, sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials,
radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and
industrial, municipal and agricultural waste discharged into water.” The breadth of this
definition was meant to embrace a!l human-induced alterat:ons of natural water quality that
may arise from both point sources*® and non-point sources™. Federal jurisdiction, as
established by the Clean Water Act, is broad, and covers all ¢ waters of the United States.”
While the federal courts continue to consider what constitutes a “water of the United States,
there is no debate that waters that are “navigable in fact™' fall within the purview of federal
jurisdiction. Puget Sound, the receiving body of water relevant to this investigation, is “clearly
navigable in fact,” and is without question, a “water of the United States.”

»40

Like many federal environmental laws, the Clean Wafer Act embodies a philosophy of
federal-state partnership in which the federal government sets the agenda and standards for
pollution abatement, with states carrying out many of the day-to-day enforcement
responsibilities. The Environmental Protection Agency (EPA), the federal agency charged with
implementation of the NPDES program under the Clean Water Act, issues regulations setting
forth the standards applicable to different categories of sources or facilities and delegates
certain elements of NPDES program responsibility to the states. Among the authorities
delegated by the EPA to “authorized” states is the authority and responsibility for issuance of
NPDES permits within that state. Currently forty-one (41) states are “authorized” to administer
the NPDES permitting program with respect to federal facilities. Washington State is not |
“authorized” to permit federal facilities under the NPDES program, and therefore the EPA
retains the authority fo issue NPDES permits to federal facilities inside the State of
Washington, to include the Fort Lewis WWTP.

e 40 Code of Federal Regulations (CFR), Part 122, EPA Administered Permit Programs:
The National Pollutant Discharge Elimination System [ In accordance with this federal
regulation, Fort Lewis is authorized to discharge from the WWTP pursuant to its current, EPA-
controlled, NPDES Permit, No. WA-002195-4, issued on December 30, 2003, with
date of February 1, 2004, and an expiration date of midnight, February 1, 2009

% The term “point source” is defined as “any discernible, confined and discrete conveyance, including but not
limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated
animal feeding operation, or vessel or other floating craft, from which pollutants are or may be discharged. This
term does not include agricultural storm water discharges and return flows from irrigated agriculture.” Title 33,
USC Section 1362(14).

% Although not expressly defined by the Clean Water Act, the term “non-point source " includes all sources of
pollutants that enter waters of the United Stafes from other than a “point sources.” An example of non-point
source discharge would be storm water runoff that enters streams, lakes, and rivers following rainfall events.
Non-pomt sources are not required to be permitted under the NPDES program.

© As recently as 2006, in Rapanos, et ux., et al.,, v. United States, 547 U.S. 715; 126 S. Ct. 2208, 165 L. Ed. 2d
159; 2006 U.S. LEXIS 4887, the U.S. Supreme Court struggled to articulate a clear test for determining when
intermittently flowing water that travels through a variety of channels and ditches many miles from actually
navngable water constitutes “waters of the United States.”

"To implement the Clean Water Act, Congress chose to define broadly the waters covered by the Act.
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31.*% The NPDES permit establishes non-numerical*® and numerical* standards with which
Fort Lewis WWTP effluent must comply prior to its discharge into the receiving waters of Puget
Sound. The permit also requires the WWTP to summarize monitoring results each month in a
Discharge Monitoring Report (DMR) provided to the EPA.

e 40 CFR, Part 403, General Pretreatment Regulations for Existing and New Sources of
Pollution 1. These federal regulations establish responsibilities for government and
industry to: (1) prevent the introduction into a Publicly Owned Treatment Work (POTW)* of
pollutants that will interfere with the operation of the POTW, including interference with its use
or disposal of municipal sludge; (2) prevent the introduction into a POTW of pollutants that will
pass through the treatment works or otherwise be incompatible with such works; and (3)
improve opportunities to recycle and reclaim municipal and industrial wastewaters and
sludges. The OSC whistleblowers alleged that the Fort Lewis WWTP had violated this
regulatory provision. Given that the Fort Lewis WWTP is federaily owned, rather than owned
by a State or municipality,® 40 CFR Part 403 is inapplicable to its operations. Accordingly,
there are no pretreatment requirements in Fort Lewis’ NPDES permit.

e 40 CFR, Part 503, Standards for the Use or Disposal of Sewage Sludge |
regulation promulgates the primary, federal-level, technical regulations for the use and
disposal of bio-solids. The Clean Water Act prohibits any use or disposal of bio-solids not in
compliance with these standards. EPA has authority under the Clean Water Act to enforce
these standards directly, i.e., even when they are not expressly incorporated in a permit.
Because the EPA does not issue bio-solids permits pursuant to this subpart in EPA Region 10,
to which Washington State belongs, Fort Lewis complies with the Washington State Bio-solids
program, prescribed in Washington Administrative Code (WAC), Chapter 173-308. The
Washington State program includes technical requirements, a permitting program, a fee
program, and an annual reporting requirement. It is through this reporting mechanism that the
EPA monitors Fort Lewis’ bio-solids management, as the report is submitted to both the EPA
and Washington State.

]. This

e WAC, Chapter 173-216, Stafe Waste Discharge Permit Program . This i
Washington State regulation requires a permit for the discharge of “industrial, commercial, and
municipal” waste into surface and ground waters of the state. Permits under this chapter ‘
incorporate pretreatment requirements. This law does not apply to the Fort Lewis WWTP
because the discharge from Fort Lewis is predominantly made up of domestic sewage, rather

“2 Prior Fort Lewis NPDES permit documentation is found at §
“* The term “non-numerical” standards, also called “qualitative standards,” includes such measurements as “no
visible sheen” or “no floating solids.”

* The term “numerical compliance” standards, aiso calied “quantitative standards,” means compliance with
sspeciﬁed mass and concentration lirnits, such as “milligrams per liter” (mg/L) or "pounds per day” (Ibs/day).

** As defined by Section 212 of the CWA, the term “Publicly Owned Treatment Works” (POTW) refers to a
treatment works owned by a State or municipality (as defined by Section 502(4) of the CWA). This definition
includes any devices and systems used in the storage, treatment, recycling, and reclamation of municipal sewag
or industrial wastes of a liquid nature. I alsc includes sewers, pipes and other conveyances if they convey ‘
wastewater to a POTW treatment plant. ~

*® The difference between a FOTW and a POTW is that a FOTW is owned by the federal government, as
opposed to a state or municipality.
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than “industrial, commercial or municipal,” and there are no discharges of any industrial wastes
to waters of the state.

e WAC, Chapter 173-303, Dangerous Waste Regulations [ . This Washington State
regulation applies to the handling of solid*’ and hazardous waste. As with its counterpart on
the federal level, the Resource Conservation and Recovery Act (RCRA), this law excludes
from its coverage domestic sewage under certain conditions. This “domestic sewage
exclusion” in the Washington State dangerous waste regulations applies when a discharger
has obtained either a state waste discharge permit, a temporary permit, or a pretreatment
permit from a local sewage utility with delegated pretreatment responsibilities from the State of
Washington. There has been some confusion relating to the ability of Fort Lewis to avail itself
of the domestic sewage exclusion under WAC 173-303, given that the Dangerous Waste
Regulations only allow the exclusion for WWTPs that comply with legal requirements that are
not applicable to the Fort Lewis WWTP. As discussed above, the federal pretreatment
regulations do not apply to the Fort Lewis WWTP as it is not a “POTW.” Additionally, the
incorporation of pretreatment requirements into permits issued under WAC 173-216 would also
not apply as the Fort Lewis WWTP is not an industrial discharger. In short, a pretreatment
program is not legally required for the Fort Lewis WWTP, yet this is one of the prerequisites for
application of the domestic sewage exclusion under the Dangerous Waste Regulations.

In order to clarify the situation, the Fort Lewis Garrison Commander
and the Washington State Department of Ecology, executed a Memorandum of
Understanding (MOU) on June 6, 2007.*® This MOU formalized the installation’
commitment to establishing a wastewater pretreatment program [ROZEXhibit 179 ara
2b]. The MOU outlined plans for Fort Lewis to develop an industrial pretreatment program and
estabhshed tasks and milestones that Fort Lewis expects to attain over the course of program
implementation [R The objective of the pretreatment program
established under the MOU is to reduce the amount of petroleum, oil products, and other
contaminants that actually enter the WWTP system with influent wastewater, resulting in
decreased treatment load and system demand, and improving the ultimate quality of the
effluent.*® This pretreatment MOU is consistent with the 1997 version of AR 200-1, paragraph

2-4(c), which encourages Army activities to “develop pretreatment programs to ensure NPDES

“Tu50lid waste” is a term of art in waste regulations, and includes solid, liquid and gaseous material.
“® The MOU acknowledges that the State of Washington Department of Ecology "has no [leggjl authonty to
WWTP NPDES ermit i d by EPA [

Understand ing is emphasazed in the MOU's “Understandings” section, which states, [n}othrng herein
should be rnterpwted as rmgosrng any legall y~bmdmg requirement on Fort Lewis or the Department of the
Army.” [RBIEL B 5 Bl Itis also rmportant to note that the MOU was not generated

regardless of any agreement with Washington State. {3&"’
* The program described in the MOU will enhance Fort Lewis WWTP processes to rntercept capture, and
appropriately manage mdustnal wastes, provrdm an even stronger measure of protection against etroleumj

”mtenm p!ant superv sor, the MOU ‘v
her water Standard, and there will be controls over

what comes into the WWTP.” [R



permit requirements are met." The Fort Lewis wastewater pretreatment program is now in the
execution phase and is operating well.

e WAC, Chapter 173-308, Bio-solids Management [] 3]. Fort Lewis complies with the
Washmgton State Bio-solids Management Program, mplemented pursuant to a delegation
from the EPA. The Fort Lewis WWTP operates pursuant to a general permit for bio-solids
management, No. BA-0021954, issued by the State of Washington Department of Ecology,
effective January 16, 2004 [R )]. The permit requirements applicable to the
Washington State Bio- sohds anagement Program are patterned after those established by
40 CFR, Part 503, Standards for the Use or Disposal of Sewage Sludge, the federal regulation
governing the management of bio-solids, to include their final use and disposal [Tat

e AR 200-1, Environmental Protection and Enhancement, 28 August 2007. % This A
regulation, both in its current version published after the initic f this investigation [T
and its precursor edition, published on February 21, 1997 [{:ab 22], requires all Army
installations to comply with all applicable requirements, substan’uve and procedural, for control
and abatement of water pollution, as outlined and required by the Clean Water Act. Paragraph
2-4(b) of the 1997 edition of the regulation (in effect during the period relevant to this OSC
investigation), provides that “[ijnstallations will obtain and comply with all necessary NPDES or
state discharge permits.” Further, at paragraph 2-4(c) the regulation stated, “Army activities
should develop a pretreatment program to ensure NPDES permit requirements are met and to
improve opportunities for the beneficial use of sewage sludge” (emphasis added).

Evidentiary Summary: |

To assess the validity of O
interviewed 16 wﬁnesseswlw
Lewis’'s NPDES permlt [ROLT

the USA&HPF’M
e Aliegation 1a.
The whistleblowers alleged that since May of 2006, the Fort Lewis WWTP had discharged
unacceptable quantities of oil and other contaminants into the waters of Puget Sound, in

violation of the plant’'s NPDES permit, issued pursuant to the Clean Water Act.

NPDES Standards Applicable to Oil and Other Contaminants—

* This current version of AR 200-1, published on August 28, 2007, su:perseded the previous edition, dated
February 21, 1997.
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The Fort Lewis NPDES permit, Permit Number WA-002195-4, issued by the EPA and
applicable at all imes relevant to the OSC-referred allegations, provides that the “Fort Lewis
Army Base . . . is authorized to discharge from the wastewater facility located at Fort Lewis to
receiving waters named Puget Sound . . . in accordance with discharge point(s) effluent
limitations monltonng requirements and other conditions set forth herein.”
4iSee The NPDES permit provides detailed instructions as to what where when,
and how sar“ples of both incoming wastewater and post-treatment water are to be collected
and tested to determine if the effluent water content complies with NPDES permit requirements
and limitations. As to oil and other petroleum products, the permit establishes both non-
numerical/qualitative and numerical/quantitative standards, providing—

“It]here shall be no discharge of floating solids, visible foam in other than frace amounts, or
oily wastes which produce sheen on the surface of the _receiving water,” of Puget Soun" 51

4

Accordingly, assessment of the Fort Lewis WWTP effluent for non-numerical/qualitative
compliance with the NPDES permit as it regulates the dlscharge of oily waste involves a vnsual
assessment as to whether floating solids or foam are visible in other than trace amounts®?
exiting the discharge weir (chlonne contact chamber effluent weir) as the treated wastewater

Furthermore, the NPDES permit requires that “[tlwo samples for total petroleum
hydrocarbons (TPH) are to be collected during the wet season (October—March) and
analyzed using the Hydrocarbon Identification Method for Soil and Water.” This quantitative
analysis is required to determine if TPH is present in the effluent at levels of concern and was
only required during the first year of the permit.® Results of this momtormg we
to be submitted to EPA with the annual Inflow and Infiltration report.”

Féqu:ré%wén s régar ng oily wastes. “No visible sheen” reflects a purely qualitative
assessment of the nature and quality of the efﬂuent thati Is dtscharged from the WWTP
Regarding other contaminants, however, the p

52 In consultation with USACHPPM, the 10 “[v]erified that the term ‘trace amounts’ is a Ludgment call. The
language used in the permit is standard permit language.” (RO (B paras il

** Although the first year of the permit has passed, Fort Lewis contmues to conduct TPH testmg even though iti
not required to do so.
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Regarding all other contaminants, the permit prescribes specific quantitative limits that may
not be exceeded in the WWTP effluent, as follows—

Effluent Limitations

e The pH shall not be less than 6.0 nor greater than 8.5 standard units. h

¢ There shall be no discharge of floating solids, visible foam in other than trace amounts, or
oily wastes which produce a sheen on the surface of the receiving water.

e The following limitations shall apply:

Effluent Characteristics Units of Average Average Daily
Measure Monthly Weekly Maximum

5-day Biochemical Oxygen - Q

Demand* (BODj) mg/L 30 45 —

BODs Ibs/day 1902 2852

Total Suspended Solids*

(TSS) mg/L 30 45 o

TSS Ibs/day 1902 2852

Fecal Coliform Bacteria** (FC) | col/100ml 200 400

Total Residual Chlorine (TRC) | mg/L 0.5

*Monthly average BOD;s and TSS effluent concentrations shall not exceed 30 mg/L or

20% of the influent concentrations, whichever is more stringent. |
**Report as the geometric mean of all samples collected during the weekly and monthly
reporting periods. The average monthly FC count must not exceed a geometric mean of |
200 colonies/100ml. The average weekly FC must not exceed a geometric mean of 400
colonies/100 ml
See F

Concerning monitoring, recording, and reporting requirements, the permit requires Fort
Lewis fo monitor the final effluent, for oil (Total Petroleum Hydrocarbon) and other
contaminants, as follows—

Monitoring Requirements

Effluent Characteristics Units of Sample Sample
Measure Freguency Type
Total Flow MGD Continuous Recording
Biochemical Oxygen Demand (5 day)* | mg/L Daily Composite | 24-hour
(BODs)
Total Suspended Solids (TSS) mg/L Daily Composite | 24-hour
Fecal Coliform Bacteria (FC) Number 100 ml | Daily Grab
Total Residual Chlorine (TRC) mg/L Daily Grab
pH Standard Units | Daily Grab
Total Copper mg/L Semi-Annual Grab
Total Nickel ma/L Semi-Annual Grab
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Total Chromium mg/L Semi-Annual Grab
Total Lead mg/L Semi-Annual Grab
Total Mercury mg/L Semi-Annual Grab
Total Molybdenum mg/L Semi-Annual Grab
Total Selenium ‘| mg/L Semi-Annual Grab
Total Zinc mg/L Semi-Annual Grab
Total Nitrogen** mg/L Semi-Annual Grab
Total Petroleum Hydrocarbon*** mg/L Semi-Annual Grab

*Representative daily influent and effluent monitoring for BOD; and TSS is required to
demonstrate % removal efficiencies. Monthly average percent removal for BOD; and
TSS shall be reported on monthly discharge monitoring reports (DMRs).

**Nitrogen analyses shall determine and report total Kjeldahl nitrogen, ammonia as N,
nitrate and nitrite nitrogen.

***Two samples for total petroleum hydrocarbon (TPH) analyses are to be collected
during the wet season (October—March) and analyzed using the Hydrocarbon
Identification Method for Soil and Water. This analysis is required to determine if TPH is
present in the effluent at levels of concern and only required during the first year of the
permit. Results of this monitoring are to be submitted to EPA with the annual Inflow
and Infiltration repor

permit does not specafy physical locations for collectmg the samples used o determine permlt
compliance, requiring only that samples of the final effluent be taken after all,treatment has

The permit also stipulates that the WWTP “shall collect additional samples at the
appropriate sampling points and analyze them for the parameters limited in Part |, Table 1 of
this permit, whenever any discharge occurs that may reasonably be expec‘ced to cause or
contribute to a violation that is unlikely to be detected by a o
add' ional monitoring in accordance with Part I, Para H.” [R ]

HE)]. Paragraph H of the permit requires that if Fort Lewns “monitors any pollutant more

fr quently than required by this perm!t using test procedures approved under 40 CFR, Part
136 or as specified in this permit,” the results of that enhanced monitoring are to be included i
the calculation and reporting of the data submitted in the DMR. [Fort Lewis] must indicate ini
DMR whenever it has performed additional momtar.ng, and . . . explain why it performed such
monitoring.” [ROEL ~ ‘

In assessing compliance with the Clean Water Act and the EPA-issued NPDES permit, iti
critical to remain cognizant of the fact that, the condition of the discharge or effluent released
from the WWTP into the receiving waters of Puget Sound is of greatest importance. The
status of wastewater as it proceeds through the treatment process is of secondary import.
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Second, neither the Clean Water Act nor the NPDES permit applicable to the Fort Lewi
WWTP mandates the removal of all poliutants from treated wastewater. The Fort Lewis
WWTP need only conform its processes and product to the requirements set forth in its permit.

The 10’s Assessments as to Floating Solids and Visible Foam—

Fourteen Witnesses interviewed by the 10 stated they had neither observed, nor had
knowledge of a report of, floating solids in “other than trace amounts” leaving the WWTP, and
none indicated they had observed foam in “other than trace amounts” leaving the plant.>

Three witnesses indicated having observed, or having knowledge of a report of, floating
solids leaving the WWTP,® but all three conceded that such were probably in “trace amounts.”

The IO also reviewed a random sampie of operator log book entrses and DMRs, none of

] Further, in the course of his personal, on-site inspection ofﬂthe
7, the 10 observed no floating solids or foam in the effluent leaving the

The 10’s Assessments as fo Oil and other Petroleum Products and TPH (gasoline, diesel, and
lubricating oil)—

The 10 found that sixteen witnesses had neither personally observed nor professed
knowledge of a report of a visible oil sheen at the outfall of Puget Sound.”® One witness,

* ROI, p. 5, para 5b(2); ROI-l, Exhibit 29, Statement OP, pp. 2-3, Question and Answer 11;
Exhibit 33, Statement of p. 3, Question and Answer 10 ; Exhibit 34, Statement of

p. 2, Question and Answer 10 ; Exhibit 35, Statement of . P 2, Question and Answer
- Exhibit 36, Statement of . p. 2, Question and Answer 10; Exhibit 37, Statement of
@ . 2, Question and Answer 10 Exhibit 38, Statement of-p 2, Question and
Answer 10 ; Exhibit 39, Statement ofqp 2, Question and Answer 10; Exhibit 40, Statement of
-P 3, Questions and Answers 10 and 11; Exhibit 41, Statement ofqp 2,
Question and Answer 10 Exhibit 43, Staternent of , p. 2, Question and Answer 10, Exhibit 48,

Statement Ofﬂ, pp. 2 and 3, Question and Answer 10; Exhibit 47, Statement of
@ o 3 Ouestion an

nswer 10; and Exhibit 48, Statement of § » p. 3, Question
and Answer 10.

% One witness, iindicated that it was “[tjrace is a difficult word. There are some solids that do g
over, but none on a consistent bas | can't say how much or quantlfy. But some solids go out. Perhaps more
than trace.” |

stated that oﬁ z}:k ‘E:F{ :r »rﬂe'ieased to the Soun! ‘

| not come to the surface.” [
. However in his statement,




@RI -dviscd that he had observed or had knowledge of a report of an oil sheen at
the outfall of Puget Sound, but qualified his response by explaining that the outfall is deep
down in the sound, and the release is emulsified. Thus, “the oil will not become a sheen on

by the currents.” [R

observm‘g a visible oil sheen on wastewater inside the WWTP, before its discharge into the
outfall.”’”

A review of the DMRs for the period of 2005 through 2007 also revealed no report of an oily
sheen at the outfall

The USACHPPM evaluated the outfall for oil sheen during its 2006 Performance Evaluation
of the WWTP and detected none.

Flnalty, during his personal, on-site i
oil in the effluent leaving the WWTP [f

,ﬂ"e 1O observed no

The 10 concluded that a preponderance of the evidence supported a finding that the WWTP
was in compliance with both non-numerical/qualitative components of the NPDES permit ,.
standard as it pertained to the oil content of the effluent water discharged from the plant [ROEE

Analysns of the two sampies was required to determine if TPH was present in the effiuentat |
“levels of concern.” The results of both samples evidenced that TPH was measured at less ’

*® ROI-|, Exhibit 29, Statement of S SIS p. 2, Question and Answer 10; ROI-I, Exhibit 32, Statement of

. 2, Question and Answer 8; Exhibit 33, Statement qu‘ p. 3, Question and Answer
9; Exhibit 34, Statement of G EESEESREEER, p. 2, Question and Answer 9; Exhibit 35, Statement of (NS

@ 2 Question and Answer 9; Exhibit 36, Statement ofqp. 2, Question and Answer

9; Exhibit 37, Statement of i SREEENEEE . 2, Question and Answer 9; Exhibit 38, Statement of_ E

. 2, Question and Answer 9; Exhibit 39, Statement qu p. 2, Question and Answer ¢

Exhibit 40, Statement of . p. 3, Question and Answer 11; Exhibit 41, Statement of z

. 2, Question and Answer 9; Exhibit 43, Statement of , p. 2, Question and Answer 9,
Exhibit 44 ‘Statement of p. 2, Question and Answer 10 (but see his qualified statement, infra

note 57 about oil sheen observed prior to the outfall); Exhibit 45, Statement of (I NIRRES » 2 3
Question and Answer 9; Exhibit 46, Statement of , pp. 2 and 3, Question and Answer 10 (bu

see her qualified statement, infra note 57 about oil sheen observed prior {o the outfall); Exhibit 47, Statement of
p p. 3, Question and Answer 9; and Exhibit 48, Statement of D ». 2,

uestion and Answer 10 (but see his qualified statement, infra note 57 about oil sheen observed prior o the
;/;/aterfen).

explained that he had not seen an oil sheen at the outfall “as far as the diffusers in Puget
weir out of the detention tank.” [RD

tated, “ see it approxmate |
ir, gets chtorinated, ggg tgggmgges out to the outfall. I've

i observed an oil shee
dtscharge into Puget Sound [R :
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This is consistent with the permit application showing TPH
RO 5% These “first year” TPH statistics were reported to, and

received by, the EPA without comment indicative of the fact that the two TPH
were below the concentrations that EPA would consider a "level of concemn," |

perce.ved the results of TPH samphng violated the WWTP's NPDES permit or generated
cause for concern, it could have requested that Fort Lewis clarify the information, requested a
sample of water for EPA testing, or issued a Notice of Violation. None of these occurred.

Although some of the witnesses testified to having observed oil in the water within the
WWTP, the 10 determined that this oil was being properly removed by the treatment process.
This fi ndlng replicated that of the 2006 USACHPPM study.*® Following its on-site evaluation,
the USACHPPM made recommendations for improving opera’nons and treatment at the
WWTP, noting that TPH, which indicate the presence of oil, "was detected in !nﬂuent, effluent,
and sludge grab samples.” [
USACHPPM concluded that the WWTP “removed appr
some of which accumulated in the sludge with solids.” [R

1. The USACHPPM report notes, however, that while the NPDES discharge permet
reqwres TPH monitoring,” lt does not limit the amount of TPH in the effluent, and that the bio-
solids ma I 3-308)d address TPH concentrations in bio-
solids. [R

Accordingly, the 10 concluded that although test results from a variety of sources indicated
that some oil was present in the effluent leaving the WWTP, the amount of oil consistently fell
within the quantitative standards established by the NPDES permit.

*® This is relevant in that it shows that TPH levels after the issuance of the permit were consistent with the
estimates of TPH levels Fort Lewis submitted as part of its permit application. As indicated by the NPDES Permit
Section H{A)(1), Table ***comment, TPH analysis is only required during first year of permit "to determine if TPH
is present in the effluent at levels of concern." Although the term “levels of concern” remains undefined, the
consistency between application and follow-on TPH levels and the absence of any comment from the EPA
regardmg those levels permits the inference that TPH levels of 1.01 and 1.51 are not “levels of
e |0 relied on the 2006 USACHPPM Performance Evaluation extensively in his ROI [Ri

53)]. The 2006 USACHPPM Performance Evaluation study of the Fort Lewis WWTP monitored oil, grease
and TPH to determine the WWTP’s removal efficiency using various treatment processes. TPH is a mixture of
chemicals., The chemical concentrations are combined and reported as falling within three ranges: gasoline,
diesel, and heavy oil. USACHPPM found that the WWTF’s primary clarifiers were removing about-71% of the oil
and grease applied, while the trickling filters were removing about 52% of the oil and grease. The evaluation did
not detect any oil and grease in the final effluent within the limits of the test method used. The primary clarifiers
were found to be removing about 81% of diesel range TPH and about 77% of heavy range TPH; the trickling
filters were removing about 75% of the diesel range TPH and about 44% of the heavy range TPH; the secondary
clarifiers were removing about 47% of the diesel range TPH and about 38% of the heavy range. Overall the
WWTP was removing an estimated 79% of the TPH. As {o the TPH that remained after treated water was
discharged through the outfall: the diesel range concentrations of TPH were 0.69 to 4 milligrams per liter (mg/l);
the heavy range (such as lubricating oil) at 1.6 to 6.9 mg/l; the gasoline range was not detected in final effluent
samples. The final effluent test results from the USACHPP isting of TPH, oil and grease, and other
contaminants was submitted to the EPA in March 2007 [RE 7]. Because the EPA did not impose
additional TPH limits or monitoring in response fo this submission, the TPH concentration levels were deemed fc
have been below those that the EPA considered “levels of concern.” :
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The NPDES permit does not establish pollutant standards for wastewater jn the treatment
process—there is no permit standard limiting the amount of oil that can be observed or
measured within the treatment plant or its processes—standards ply on!y to the wastewater
that has completed treatment and is discharged from the plant [R ® As acknowledged by
the 10, however, the “monitoring of the treatment processes on a daily basis within the plant
through observations, measurements and sampling are essential to ensure continued and
reliable operation of the plant,” and “the repeated occurrences of operator observatro_n h &

Additionally, in June 20086, following the detection of an “unknown chemical” that “affected
the . . . filters at the Fort Lewis Solo Point Wastewater Treatment Plant (WWTP)” in May of that
year Fort Lewis proaotrvely began a voluntary monthly program to monitor petroleum:

four month period starting in December 2008 | 6]. Although neither the NPDES
permit nor any other regulatory guidance required these additional samplings,
jthe Fort Lewis Water Program Manager, elected to conduct this monitoring in
response to WWTP operator concerns. After four months, gasoline monitoring was stopped
because gasoline has not been detected in any of the effluent samples. Nine of eleven
monthly samples detected lubricating oil in the effluent with a range of 0.36 to 2.01 parts per
million (ppm). Di sel fuel was detected in five of eleven monthly samples with a range of 0.12
The data showed TPH ranging from "not detected" to 2.79 ppm.

T

.....

The NPDES r)enmt apphcatlon reported TPH present at 1.01 ppm.®

?@@3

NPDES permit
. The reported

evels did not result in any action by the EPA to further regulate TPH under the Fort Lewis
NPDES permit.5?

W, - phasized that with respect to the samplings, “[tlhe operators sometimes
think we should do additional samplings and that we should report certain things on DMRs tha
are not required by the permit or law. We must be very detailed with the operators, because

® The NPDES permit required two samples to be collected from the final effluent and analyzed for TPH during th
wet season of the first year of the permit to determine if TPH is present at "levels of concern,” but, subsequent o
the first-year's requirement, the permlf does not est; estabhsh mass or concentration limits for TPH in the final effluen
or within treatment plant processes [ROLE Exhibit 2

® See supra note 60 and infra note 62 regarding these samples “not reaching levels of concern.”
* The EPA has the authority to re-evaluate the need to impose additional limits when test data shows TPH
present at "levels of concern”. Since the EPA has not 1mposed additional limits, the 10
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their understandings are sometimes not consistent with one another or the permit.”

The IO’s Assessments as to Non-Petroleum Contaminants (TRC, FC, BODs), and TSS—

The 10 examined DMRs for the period relevant to the OSC-referred allegations to
determine if any of the non-petroleum contaminants for which the EPA required monitoring:
TSS, BODs FC, and TRC, were being discharged from the WWTP into Puget Sound in
amounts exceeding NPDES permit limits for mass and concentration [
Although the I0’s inspection of the Fort Lewis WWTP DMRs for the period June 2005 through
May 2007 revealed that discharges from the WWTP of non-petroleum contaminants never
exceeded the permit's mass and concentration limits, the review did document that al pH
exr‘urs:ons ® had oscicurred in April and May 2006 and again in April 2007 [R

Wastewater treatment science cautions that an elevated or decreased pH reading, or
“excursion,” often indicates that something toxic has been introduced into the wastewater.
Given presumably higher levels of influent toxicity, pH excursions serve as a “wake-up call” to
monitor WWTP effluent for higher levels of contaminants.®® With this is mind, the 10 evaluated
Fort Lewis WWTP TSS and BODs removal efficiencies on the days of the pH excursions. On
April 14, 2006, the date of the first pH excursion, TSS removal efficiency was 89%, consistent
with the April 2006 monthly average of 89%. The BODs removal efficiency was 91%,
consistent with the April 2006 monthly average of 89%. 6_6 The following month'’s pH excursions
occurred on May 17, 19, 20, 21, 24 and 25, 2006 [R X ib]. TSS removal |
efficiencies on these dates ranged from 91% to 96% with an average of 93%, consistent wi
the May«2006 average of 93%. BODs removal efficiencies ranged from 89% to 92% with a
average of 81%, mirroring the May monthly average of 91%. Additional pH excursions
occurred on April 19 and 21, 2007. The TSS removal efficiencies for these dates were 86%
and 88%, respectively, with an average of 87%, consistent with the April 2007 monthly
average of 88%. The BODs removal efficiencies were 88% and 80% with an average of 84%,
also consistent with the April monthly average of 86%. These TSS and BODs removal |
efficiencies appear to indicate that even during pH excursions, WWTP processes continued fo

% A “pH excursion” is a term for any period in Wthh the wastewater's alkalinity or acidity exceeded that which is
permitted by the NPDES permit. Th? F it indicates that the pH of the wastewater may not
RO 2)]. Biological processes necessary for
proper treatment of wastewater can be affected if the pH fails outside of these parameters.”
pH excursions occurred on April 14, 2006 and on May 17, 18, 20, 21, 24 and 25, 2008. pH excursions again
occurred on April 18 and 21, 2007, The pH excursion samples were measured at approx&mateiy 5.8 and 5.9,
th s type of v;otation is ‘minor’ violation of the Clean Water Act.”

... pH wxll fluctuate when somethmg toxic goes into the system. When we noftice this, it's too late to stop i,
but it gives us notice. We can’t pinpoint what it was, but we know something happened . . . this equates to
contaminants being released in the effluent, but [we] don’t know what they are . . . pH is an alarm to start paying
attention.” [RGEN 3 o .

® Keep in min hat a lower s is more favorable.
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d effectiveness commensurate

The USACHPPM team was made aware of, and discussed the 2006 pH excursions in its
WWTP Performance Evaluation report,®® but concluded that “[bJased on a review of WWTP
records (2004 to 2006) [and except for these excursions] the WWTP was operated in

»oF

Wammg Letter and.Request for Informatron R
dated August 23, 2006, provided the EPA with rnformatron regardmg an alleged fuel spril
included a detarled discussion of the pH excursrons and discussed the detection of

Legvrs advised the EPA, by 'terephone and by
23 . The EPA took no follow-on action on

el

m'&% m'"'""’

Wawer 9. This indicates that the EPA did not view these pHMexcursrons as
serious permrt violations meriting action above and beyond Fort Lewis's compliance with
reporting requirements.

response to erther the 2006 or 2007 reports [RE
Chay

" The 10 evaluated TRC and FC measurements during the pH excursions, but only to assess the WWTP's
compliance with permit requirements. TRC and FC data was not otherwise relevant to an understanding of the
pH excursion. As stated by the 10, “[w]e evaluated TSS and BOD for the pH excursions because they are by far
more directly affected by pH during the treatment process. A TSS and BOD removal reduction during the pH
excursions would indicate that an elevated level of poliutants may have passed through the plant.” The IO furthe
explained that, by contrast, “[clhiorine residual and FC would not be reliable indicators. The disinfection process
is automnatic and performed at the final stage of treatment. Any momentary real time decline in chlorine residual
during the pH excursions would autormatically be compensated for by the WWTP's automatic disinfection control
system. Essentially, chlorine residual data would not indicate a pass through of pollutants during the pH
excursions because the instantaneous control system would keep the residual within preset limits.” (It is possible
that massive amount of pollutants could overwhelm the operating capabilities of the disinfection process but there
was no indication thaf this occurred from any of the WWTP's data). "Regarding FC, the automatic disinfection
system keeps the FC count down so if the chorine residual data is not going to show anything, certainiy neither
will the FC data. More importantly, the FC samples are grab samples taken once a day so the limited amount of
FC data during the pH excursions would not be sufficient to draw any supportabie conclusions.” [§ab:40].
® The USACHPPM report was published in May 2007, the first 2007 pH excursion would not occur unti Apm
2007. The USACHPPM report did reference the Ma 2006 excursions, but did not mention the April 2006
excursion [ ST b,

% With respect to the pH violations in May 2006, SRR stated that “[tlhe operators did not report this to the

supervisor, so we did not catch [the pH excursions] until the end of the month during the DMR process. We
notified EPA that we were initiating our environmental management system process to identify the problem and |
implement corrective actions. h

noted that EPA did not issue an enforcement actic
i i permit violation to the EPA [R
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Accordingly, the 10 concluded that even given the 2006 and 2007 pH excursions, the
WWTP consistently complied with the standards established by the NPDES permit for the
discharge of other contaminants into the waters of Puget Sound.

The USACHPPM Performance Evaluation included recommendations for WWTP
modernization, to include staffing, system, and health and safety ennancements

é submitted for consideration by Fort Lewis management interested in
enhancmg WWTP performance and for long-term planning purposes. The 10 pointed out that
Fort Lewis has accepted most of the USACHPPM recommendations and is taking appropriate

e Allegation 1b.

The whistleblowers asserted that excess oil in the influent water clogged WWTP machinery,
rendering the plant less efficient in removing contaminants from the water and that the oil and
other contaminants released from the WWTP adversely impacted the Puget Sound ecosystem.

As set forth above in the discussion of Allegation 1a, there is no evidence that the presence
of oil in the influent water ever rendered plant machinery less efficient in removing
contaminants from the water. Rather, all evidence supports a finding that the WWTP
consistently complied with the standards established by the NPDES permit for the discharge of
other contaminants into the waters of Puget Sound. Even during so-called “pH excursions,” t
which serve to signal that some unknown substance disruptive to regular plant operations has
been introduced into the wastewater, the WWTP continued to operate efficiently; there was no
evidence that the plant’s ability to remove contaminants from the wastewater had been
compromised.

Of particular relevance to the allegation that effluent discharged from the Fort Lewis WWTF
adversely impacted the ecosystem is the EPA Fact Sheet accompanying the é
WWTP NPDES permit | The Fact Sheet indicates that, as required by the 5
Clean Water Act and its implementing regulations, the EPA took the water quality standards of j
the receiving wate i ideration prior to reissuing the Fort Lewis :
IR The Fact Sheet designates the waters o
“Puget Sound, in the vicinity of the discharge . . . as ‘Class AA."” [R( =xh P 3.5
4. The uses established in the Washington State Water Quality Stand
for Class AA waters include: “water supply; wildlife habitat; recreatxp ;
propagatpn aesthetic enjoyment; and commerce and navigation.” i
f4]. The EPA concluded that “discharges in compliance with existing permit limitations
and mon toring requirements have sonable potential to cause or contribute to a violatior
of state water quality standards” {E 1 and that “discharges in
compliance with the proposed effluent limitations and monitoring requirements shall not cause
any violation of water quality standards established for the protection of aqua’uc_ life nor affect

listed, threatened, or endangered species.” B 1
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The Fort Lewis WWTP complied at all times with the qualitative and quantitative limitations
on the discharge of oil and other contaminants into Puget Sound, as imposed by the EPA-
issued NPDES permit. Accordingly, the 10 determined that the allegation that any such
discharge affected adversely the ecosystem of the Sound was unsubstantiated.

e Allegation 1c.
The whistleblowers alleged that excess oil had accumulated in the plant’s sludge (i.e., the

bio-solids that settle out of influent water), endangering public health when the sludge was
used as fertilizer in residential areas across Fort Lewis.

The Fort Lewis NPDES permit ] does not address bio-solids monitoring,
monitoring frequency, or reporting,”” but requires Fort Lewis to comply with the standards for
sewage sludge use and disposal established under section 405 of the Clean Water Act.

R ; }. 40 CFR, Part 503, Standards for the Use or Disposal of
Sewage Sludge (Bio-solids), implements the Clean Water Act as to bio-solids use and disposal
and requires the permitting of facilities engaged in bio-solids (sludge) treatment. EPA Region
10, in which the Fort Lewis WWTP i is located, does not maintain a bio-solids permitting
program; however, Fort Lewis i i

1189 ashlngton State permlt
|mposes only monitoring and reportmg standards it promulgates no hmltatlon on the

The State of Washington permlt lssued pursuant to coverage under the Statewide General
Permlt for B|o sohds Management prescribes the requarements for Fort Lewis monitoring ant

reporting of bio-solids monitoring data |
sludge and bio-solids information is not, and

f Washington defin bio—solids" as “municipal sewage sludge that is a primarily organic, semisoli
product resulting from the wastewater treatment process, that can be beneficially recycled and meets all
applicable requirements under Chapter 173-308 WAC. Bio-solids includes a material derived from bio-solids an
sepfic tank sludge, also known as septage, that can be beneficially recycled and meets all application
requirements under Chapter 173-308 WAC. For purposes of the state permit, semisolid products include bio-
solids or products derived from bio-solids ranging in character from mostly liquid to fully dried bio-solids.” [

™ The state’s technical standards are patterned on the federal standards set forth in 40 CFR, Part 503. The

Washington State program regulates bio-solids used in land application (to condition the soils or fertilize crops ¢

other vegetation), blO-SOhdS transferred from one facility to another, and bio-solids disposed of in a municipal sc
_program does not regulate surface disposal or incineration of bio-solids
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The Washington State bio-solids management permit | 9] establishes

b gt

pollutant limitations (encompassing nine metals) and requrrements for the reduction of
pathogens (disease-causing organrems) and vectors (rodents, flies, and mosquitoes)
commonly assocxated with bio-solids.”® Given the quantity of bio-solids produced by the Fort
Lewis WWTP,”” Washington State requires monitoring of these pollutants at a minimum
frequency of once per year and reporting of monitoring resuits in an Annual Bio-Solids
Report.”®

The 10 reviewed the Fort Lewrs Annual Bro solids Reports for calendar years 2004, 2005,
and 2006 [1 1.7° As set forth in these reports, Fort Lewrs met the

il Further Fort Lewis exceeded State requirements,
reporting two rounds of metals monitoring in each annual report, as well reporting as other

™ Poliutant ceiling concentration limits (e.g., pollutant limits) in mmrgrams per kilogram dry weight basis are as
follows: arsenic—75; cadmium—85; d ry—5 molybdenum—75; nickel—420;
selenium—100; and zinc—7500 [RB)] Appendix 1]

° Pathogen reduction is demonstrated by any one of six alternative means for Class A bio-solids and any one of
three alternative means for Class B bio-solids. Class B bio-solids are bio-solids that have undergone a required
degree of pathogen reduction so that they can be land applied, subject to site management and access
restrictions. For example, livestock must not be allowed to graze on agricultural land for thirty days after
application of the Class B bio-solids, and public access to the agricultural land must be restricted for thirty days
after application. Class A bio-solids result from the treatment of Class B bio-solids such that they are no longer
harmful and can be used without restriction. Essentially, through treatment, sludge metamorphosizes into
enrrched _di " that can be purchased at a local hardware store and used for soil conditioning [Re

) ection 18], This metamorphosis o s!u i
cgmpost center known as the “Earthworks Center.” [Tab 23
PBRBI. The six alternative means for achieving pathogen reductron for Class A bio- solids are: time and
temperatfure, alkaline stabilization, process verification, batch verification, and application of one of seven
processes to further reduce pathogens (such as composting). The three alternative methods for achieving
pathogen reduction for Class B bio-solids are: verification of maximum density of fecal coliform bacterial from
seven samples, application of one of five processes to significantly reduce pathogens, and an equivalency ;
determination [RBIIE ExBbif289]. Fort Lewis has produced Class A bro—sollds by both the trme and temperature
methods and has produced Class B bio-solids by three alternative methods: i n, and
doc mentation of maximum density o FC cteria from seven samples ROl

I s e Ty en sy Ly

, flies, mosquitoes) raction reduction is achieved by meeting any one of ten alternative
methods: 38% volafile solids reduction; bench-scale test for anaerobically digested solids; bench-scale test for
aerobically digested solids; specific oxygen uptake rate test; aerobic treatment meeting fime and temperature, pk
adjustment; 75% (or greater) solids content for bio-solids containing only stabilized solids; 90% (or greater) solids
content for bio-solids containing any unstabilized solids; injection below the surface of the ground; and
incorporation rnto the soil within six hours after application : Fort Lewis has achieved vector
aftraction % volatile solids reduction | 2
Eﬁ”ﬁﬂmﬂ : Bl

The Fort Lewis WWTP produces - approximately 110 US tons (dry

precedlng calendar year [ROI el

Lt oriones o

7 Aﬁer he had completed his supplementary rnvestrgatron the lO also reviewed the Bio-
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xhi : A ]; calculations provided in the Ann al
Reports demonstrate Fort Lewis complrance with pathogen and vector attraction reduction
requirements. Accordingly, the 10 concluded that Fort Lewis properly executed its bio-solids
monitoring and reporting requirements as mandated by the State of Washington Bio-solids
Management Permit.

In investigating witness statements alleging management failure to record toxic pollutants
found in WWTP bio-solid sludge, the 10 noted that GRS cported a June 2005 incident in
which oil was detected in the digester in amounts exceeding the NPDES permit threshold. -

as concerned that this incident was not recorded or reported as required by the
NPDES permit [F oF |
43]. The 1O detem’uned that the material in the dtgester is considered to be bio-solid sludge
not wastewater; Fort Lewis bio-solid management is governed by the State of Washington Bio-
solids Management Permit, not by the NPDES permit {i 281 53()]. Thus, no
requirement existed to record or report on the monthly DMRs the presence of onl in the bIO—
solids found in the digester.

There is no evidence to support a conclusion that sludge from the Fort Lewis WWTP was
applied to Fort Lewis lawns or vegetable gardens. All Fort Lewis Annual Bio-solids Reports
reviewed by the 10, dated January 31, 2005 (for calendar year 2004), February 28, 2006 (for
calendar year 2005) and February 16, 2007 (for calendar year 2006), hst as “zero” the

Rather the Annual Reports mdrcate that all sludge was treated and processed at the Fort
Lewis WWTP and then transferred to Fire Mountaln Farms in Clnebar Washington, the Fort
ity 1

USACHPM Performance Evaluatson reporttnd}lcated that after drying, the bio- sohds were
“typically composted to Class A standards at Fort Lewis’s Sequalitchew Creek Eco-Park and
Earth Works or hauled off-site by a licensed bio-solids handter toa permttted beneficial use

disposal were being met

ief, Civil Law, Fort Lewis Legal Office, also obtained testimony from

aag—\overnment contractor employed since’ 2004 with the Fort Lewis Solid

Accordmg to _ Fort Lewis's “current requirement is to conduct at least one sampling event per yea
However, Fort Lewis “monitor]s] metals twice a year to ensure no issue exists half way thru [sic] the year.” [RG]

29



Waste Program. Gl 2ttested to the fact that Class A compost derived from the
recycling of Class B WWTP sludge was not provided to the Fort Lewis Family Housing
developer or to the general public, even though it was of such high quality as to be safe for
such uses.®

In view of the fact that Washington State bio-solids management standards promulgate no
limitation on the concentrations of TPH or oils in bio-solids, the 10 determined that the
allegation that excess oil has accumulated in the plant’s sludge was unsubstantiated. Further,
there is no evidence that WWTP bio-solids were used as fertilizer in residential areas across
Fort Lewis.

e Allegation 1d.

The whistleblowers asserted that the high levels of oil in the effluent water produced by the
WWTP resulted from the combined effects of multiple factors: the improper dumping of oil
products into the Fort Lewis sewer system; the plant’s failure to pretreat influent water as
required by federal and state regulations; and the failure of WWTP management to procure the
proper oils and polymers for use with plant equipment and to maintain other plant equipment.
This allegation was grounded in the presumption that the WWTP effluent contained oil in
excess of that authorized by the plant's NPDES permit. To the contrary, the Army’s
investigation of Allegation 1a, discussion of which is set forth above, established that no illegal
discharges of oil occurred and that the WWTP was at all times compliant with the terms of its
NPDES permit.? Notwithstanding the inaccuracy of the presumption on which this allegation
was based, the 10 assessed each of the whistleblowers’ specific concerns.

The 10’s Assessment of Allegations that the High Levels of Oil in WWTP Effluent Water
Resulted from Dumping—

In response to Fort Lewis’s June 2006 report of the pH excursions affecting the WWTP in
April and May of that year, the EPA issued an August 7, 2006 Warning Letter and Request for

o estified that when he first began working at Fort Lewis in 2004, the method for disposing of bio-

solids was to send them to Fire Mountain Farms in Cinebar, Washington. Fire Mountain is a permitted solid
waste handling facility that took Class B bio-solids and applied them to the land under restricted conditions. Fort
Lewis stopped shipping its bio-solids to Fire Mountain at the end of 2005. Since then, WWTP-produced bio-solid:
have been sent to the Pierce County, Washington Landfill under a Waste Disposal Authorization issued by
Tacoma-Pierce County Health Department (TPCHD) or taken to the Fort Lewis Earthworks recycling facility for
composting. Fort Lewis Earthworks, which has been in existence since 2004, operates pursuant to a Solid Wast
Handling Permit issued by the TPCHD. The Earthworks runs a variety of recycling programs and produces a
number of products. One of the products produced is a Class A compost considered o be of an exceptional
qua&ity that is safe for use by the general public. Earthworks compost is made by taking the WWTP bio-solids an
mixing them with other organic materials. The micro organisms that naturally occur in the pilés break down
undesirable contents such as petroleum products. The compost goes through a process to further reduce
pathogens. This process {pcludes heating the product to 131 degrees Fahrenheit for at least three days. The
compost is then mixed with topsoil to create “amended topsoil.” This amended fopsoil is used by Fort Lewis
Public Works and other Government contractors for construction projects on Fort Lewis. The amended topsoil is
not provided to either the Family Housing developer or the general public. Although the Earthworks contmues to
expand its compostmg program, it still does not recycle all of the bio-solids produced by the WWTP.” [ :

2 See supra pp. 13-30.
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. The EPA letter acknowledged receipt of Fort
1 and noted that it

had also received a report that “a spill ‘of some type of fuel to the Fort Lewis Water Pollution
Control Plant had occurred around the time of these violations.” The letter requested that Fort
Lewis provide a “separate written report with a detailed description of the spill, including, but
not limited to what was spilled, when the spill occurred, amount involved, impact of the spill on

B8]. The letter descrlbed F:Z)rt Lewis’s comprehenswe mvestlgatlon into the alleged fuel spill,
but advrsed that Fort Lewis was “unable to substantiate that any spill occurred dunng this

mvestlgatlon had “found a contrac g ve icles, s, who was d chargmg excessive Oll and
grease to a large oil-water separator without adequate pretreatment . . . and . . . another oil-

water separator at the Directorate of Logistics that was mapproprlately used by another
contractor as a receptacle for oily wastes from ‘

vm"ﬂm‘m@m"lﬁwmw st

correctly pomted out that while these incidents were of concem ” they did not qualify as “spills
or intentional releases” that would trigger reporting to the EPA. _ clarified that the

investigative findings “[d]id not mean that a spill did not occur; it ly mean(t] that Fort LeW|s
could find no direct evidence of one.” i

The EPA took no follow-up action in response to S August 23, 2006 letter. That
the EPA viewed this incident as meriting only a warning letter to Fort Lewis and did not issue a
Notice of Violation or take other enforcement action is significant. The EPA’s decision not to
initiate adverse action would appear to reflect an EPA determination that the pH excursions
and the associated events, to include the alleged “spill,” did not constitute a violation of the
NPDES permit.

In the context of the investigation conducted in response to the OSC referral, only two
witnesses offered testimony regarding alleged inappropriate dumping of oil or petroleum
products at or around Fort Lewis. [lRSIRES <totcd that he had “heard from others that
there has been some dumping of petroleum products around base,” and that on or about April
2006 “I personally observed environmental division staff dumping petroleum products from a
division truck into manhole covers.”®® clarified that “| know nothing about oil going

8 1n his statement- explained that he was “not aware of any dumping of petroleum products in
manholes by members of the Environmental Division. A while back, | became aware of such a rumor and recall
asking o look into it. He was unable to obtain enough specific facts to justify continuing the
investigation. 1t is my belief that if anyone had seen environmental personnel dumping anything into 2 manhole,
was not a petroleum product. Occasionally they are authorized to discharge certain substances to the sanitary
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into the Sound,” however [ROL Staf :
”esnﬂed that as a gen ral matter ‘people dump things we
dumps from other places we servncp _ | AFB, VA Hospxtal
Hospital and Fort Lewis.” [ROEL S :
Further, it is reasonable to conclude that Fort Lewis residential and administrative office users
were disposing of oil products through drain systems and that these oil products were
infroduced into the Fort Lewis WWTP through the sewer system. Iso acknowledged

that”. . . we have also had some illegal dumping into our system. About four or five years ago,
a»dlesel truck dumped into our system.” [R

gk

The evidence reveals that Fort Lewis aggressively investigated a report from EPA that
some type of toxic “spill” had caused the pH excursions in April and May of 2006. That
investigation and the 2006 USACHPPM Program Evaluation study both revealed evidence of
TPH in the influent entering the WWTP, indicative of the introduction of oily waste into the
system. But there exists only anecdotal evidence that petroleum products were improperly
dumped into the Fort Lewis sewer system. Further, as set forth above in the discussion
accompanying allegation 1a, there is no evidence that the Fort Lewis WWTP effluent ever
exceeded NPDES permit-imposed limits for oil.

The |10’s Assessment of Allegations that High Levels of Oil in WWTP Effluent Water Resulted
from a Failure to Pretreat Water in Accordance with Federal and Stafe Regulations—

The whistleblowers alleged that the Fort Lewis WWTP failed to pretreat.influent in
accordance with the requirements of 40 CFR, Part 403. This federal regulation governs only
publicly owned treatment works (POTW), not federally owned treatment works (FOTW) like the |
Fort Lewis WWTP. Accordingly, 40 CFR, Part 403 is inapplicable to Fort Lewis WWTP ?
operations.

As set forth in the discussion associated with Allegation 1a, WAC Chapter 173- 216, State
Waste Discharge Permit Program [T 1, which would ordinarily incorporate pretreatment
requnrements does not apply to the Fort Lewns WWTP because Fort Lewis is not an industrial
discharger.”

Further, there has been some confusion relating to the ability of Fort Lewis to avail itself of
the domestic sewage exclusion under WAC 173-303, given that the Dangerous Waste
Regulations allow the exclusion only for WWTPs that comply with legal requirements that are
not applicable to the Fort Lewis WWTP. As discussed above, the federal prefreatment
regulations do not apply to the Fort Lewis WWTP as it is not a "POTW.” Additionally, the
incorporation of pretreatment requirements into permits issued under WAC 173-216 would als

sewer. These could include something like IDW (investigation derived waste), which is usually purge water from
a monitoring well that has been determined to be harmless. It could also be residual water from pumping an oil

water separator that might have had a trace of petroleum. These could have been drumm
observer might th ontained a petroleum product.” [
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not app!y as the Fort Lewis WWTP is not an industrial discharger. In short, a pretreatment
program is not legally required for the Fort Lewis WWTP, yet this is one of the prerequisites for
application of the domestic sewage exclusion under the Dangerous Waste Regulations.

The USACHPPM Performance Evaluation report of 2006 recommended that Fort Lewis
“liinitiate a pretreatment program to verify the presence/absence of non-domestic pollutants. . .
and identify pollutants of concern (POCs) and discharges that may interfere with the operation
of [the] WWTP, pass through the WWTP, or interfere with sludge management (digestion, use,
or disposal). A pretreatment program will serve to trace POCs (e.g., TPH, metals, toxic
organic compounds) back to discharge source areas in the collection system and provide a
mechanism to enforce limits on dischargers of POCs.” [R ]

In view of the need for clarity regarding the applicability of the domestic sewage exclusion,
the USACHPPM recommendation and the Fort Lewis leadership’s commitment {o

environmental stew ip® and protection of natural resources, on June 6, 2007, -
% executed a Memorandum of
nderstanding (MOU) with the Washington State Department of Ecology.®® This MOU
formalized the installation’s voluntary commitment to establishing a wastewater pretreatment
program [R® 9 9b]. The MOU outlined plans for Fort Lewis to develop
an industrial pretreatment program and established tasks and milestones that Fort Lewis
expects to attain over the course of program implementation [R . The
objective of the pretreatment program established under the MOU is to reduce the amount of
petroleum, oil products, and other contaminants that actually enter the WWTP system with
influent wastewater, resulting in decreased treatment load and system demand, and improving
the ultimate quality of the effluent.®® This pretreatment MOU is consistent with the 1997
version of AR 200-1, para 2-4(c), which encourages Army activities to “develop pretreatment
programs to ensure NPDES permit requirements are met. The Fort Lewis wastewater

pretreatment program is now in the execution phase and is operating well. &7

understandlng is emphasxze in the
should be interpre

[

State. MW \
% The program described in the MOU wm enhance Fort Lewis WWTP processes to “intercept, capture, and
appropnately manage mdustnal wastes, providing an even stronger measure of protection agamst etro&eum

was awarded fo contractor CH2M Hill to develop
A wastewater pretreatment program is not a
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The |0’s Assessment of Allegations that the High Levels of Oil in WWTP Effluent Water
Resulted from the Failure of WWTP Management to Procure Proper Lubricating Agents for the
Plant's Gas Compressors and to Maintain other Plant Equipment—

Failure to Use the Manufacturer-Recommended Oil in the Sliding Vane Gas Compressor

in the context of his investigation, the 10 asked witnesses, “Do vou know of [WWTP]
treatment processes and equipment that are or were not functioning properly due to
inadequate maintenance or lack of necessary chemicals?” B o civilian
employee in the DPW [RE responded that “.

. the gas compressor manufacturer requxred a non-em srfymg oil. When | requested this, my
reouest was denied. |nstead they gave me 10-30 motor oil, which emulsifies and passes

had prevuously been

I etermined that the Operatlons and
Maintenance Instruction Manual for the Sliding Vane Gas Compressor, the type of compressor
used in the Fort Lewis WWTP, did not mandate a particular type or weight of oil. Rather, the
lnstruction Manual suggested the use of Chevron-—EP Industrial 220x or Gulf Marine Engine Oil |

building or a piece of equipment. Rather, such a program entails the use of technologies to pretreat a targeted
set of materials that are routinely discharged into the sewer system. Accordingly, a critical component of the Fort
Lewis pretreatment program includes the identification of industrial, residential, and administrative (office)
contributors to the Fort Lewis wastewater system (e.g., solvents may be used to clean oil and lubricants from
industrial-type machinery in the Fort Lewis motor pool; paint brushes are cleaned of oil based and latex paint, the
residual of which is washed down the drain; cooking oil and bacon grease are disposed of in kitchen sinks across
the Fort Lewis residential housing areas), the cataloging of the systems through which each contributor routinely
discharges products into the sewer, and the modification of existing systems to intercept and separate the most
significant contaminants from the wastewater before it enters the WWTP. For example, the pretreatment progran
modified the Fort Lewis car wash facility so that the wastewater from the wash process first drained into an on-sit
oilfwater separator in which the oil products were filtered from the water. Only the remaining water was then
discharged into the Fort Lewis sewer system; the oily residue was disposed of separately. Although the
pretreatment program formally established for Fort Lewis is targeted at industrial users, it can be applied readily t
residential and administrative contributors. Such successes notwithstanding, given that the petroleum and oil
products that eventually make their way info wastewater influent may derive from numerous sources, no
pretreatment program could reasonably be expected to confrol totally the entry of all such products into the
WWTP.

% On April 17, 2007, prior to the Army's May 24 7 receipt of the OSC-referred aliegations, the Fort Lewis
Garrison Commander appointed #ﬁs an IO under provisions of AR 15-8 to assess the
appropriateness of the hiring actions related to Army vacancy WTEU05004308 for Utility Systemns Repairer-
Operator Supervisor, WS—4742V10 as well as several specific management practices at the Fort Lewis WWTP

Regardtﬁé se in the compressor, the Operations and Maintenance Instruction Manual for the
Sliding V, ate an oil type or weight, however, it does suggest certain oils to
utilize [R 1. The suggested oil for wet compressor service is Chevron—-EP
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_investigation revealed that “[ajll WWTP employees stated that they have
previously used an unsuitable oil in the WWT] [
available in on-hand supplies.” [R(
noted assertions by WWTP supemsor tha emp oyees may have used the
incorrect oil by grabbmg the wrong can. We keep multiple oils on site and it's their job to use
the correct oil.” [ROEEE : Iso informed _
that he “[did not] recall ergployees asking me to buy oil for the gas compressor.”

ecollection, — report mentioned that on

n "exhibit 6 request" for 30 gallons
uest was attached at "Tab 24Q"
7.%° s statement to the 10
also referenced this "exibit 6 request.”

In apparent contradiction of

December 6, 2005, submitted to %
of the proper 931 for the compressor and that a copy o

made three recommendations related to the oil to be used in the WWTP Sliding
Vane Gas Compressor. She recommended that the Director of DPW be directed “to order
sufficient quantities of the proper oil so that there is enough on-hand supplies to deal with
unplanned maintenance emergencies,” to “educate WWTP employees on what oil type and
weight is required” in the compressor, and finally, to "visibly post what oil type and weight is
required on or in close proximity to the WWTP gas compressor.” |

the WWTP.®" In a June 22, 2007 telephone conversation with the 10, then the
interim plant manager, verified that the WWTP had procured the appropriate non-emulsifying
oil for use in the Sliding Vane Gas Compressor || . WWTP

In response fo m recommendation, esearched the matter, ordered
and maintained on hand sufiicient guantities of the proper lubrication oil for ii!campressor at

Industrial 220x or Gulf Marine Engine Oil 220. The number “220” in this context does not denote oil weight or
viscosity, but rather references “1ISO 220,” the International Standardization Organization, which requires oils so
designated to have certaig properties for the application envisioned.

* However, Tab 24Q of report contains only an information sheet regarding the proper oil to be usex
in the Compressor. An examination of the other exhibits and attachments tH report revealed no
other document that could be construed as a request from for the purchase of Gulf Marine Engine

Oi 20 for use in the WWTP Sliding Vane Gas Compressor.
addressed all of recommendations in a memorandum to the Garrison Commander,

dated October 25, 2007 wherem he advised that he had taken corrective action on twenty out of the twenty-four
recommendatlons
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the lO that the proper oil was being used [i
. However, in September 2007 the oil
laced by a water cooled compressor, eliminating the need

employees aiso co

Notwithstanding the use, at times, of a less than optimum oil product to facilitate operation
of the Sliding Vane Gas Compressor, the Fort Lewis WWTP always operated in full
compliance with both its NPDES permit and its Washington State General Permit on Bio-solids
Management.

Bypass of the Oil/Water Separator and the Missing Oil Filter

The Fort Lewis WWTP contains only one oil/water separator, located on the digester bio-
gas system. This separator is notf designed to remove oil from influent wastewater; rather the
separator functions to remove oil introduced by the Sliding Vane Gas Compressor during the
wastewater treatment process [RI oit 1.

On June 14, 2007, while conducting an on-site inspection of the WWTP as part of his
investigation of the OSC-referred allegations, the 10 was advised by Hha’c he had
recently become aware that the oil/w bypassed™ and that the

separator was missing its oil filter [} ] According to it was
lmpOSSIbIe to determine who had directed the bypass of the separator or when the bypass had
occurred.® -estlmated that the bypass was “allowing up to five gallons of oil per

week to escape into the digesters.” [R In the same June 22, 2007
telephone conversation with the 10 referenced above, verified that the bypass had
been corrected f
had been procured and was in use |

%2 A "bypass" is a diversion of a wastewater stream from any portion or process of a treatment facility. [R

two digester compressor stated that he had no know!

operators would make this type of change and no ify me.” e |
On the other hand, ndicated that he had found out about the bypass onl yafen
day p i= inferview with the 10, but stated "[tlhis condition apparently existed for a number of years.

Operator had previously mentioned to me that he thought excessive oil was in the WWTP cycle. H

fold me about his concerns about six months umps are old and in bad s we had been
concerns, | talked with nd he prepared

plannmg on replacing them. In response to
repair requests. The requests are still pen . In response to fmdmg out this week about the oil by-pass, |
ith

: e ropriate filter.” [RO b
2 % ; ' further elaborated or
the lack of initiative the operators showed when it came to maintaining the equipment. He testified that “[t{jhere

are duties that the operators should be doing that they are not doing. This included such things like the . . . oil
bypass problem. Some equment is not functional and has not been ;dentnﬁecﬁ ! agree that the Plant Manager

inquired o severiminesses as to their knowledge about the bypass of the oil separator on the numbel !
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Notwithstanding the bypass of the oil/water separator and the missing oil filter, the Fort
Lewis WWTP operated at all times in full compliance with both its NPDES permit and its
Washington State General Permit on Bio-solids Management.

Failure to Use the Proper Polymers in the Secondary Clarifier's Chemical Feed System

As discussed in the summary of the Secondary Treatment Phase of the Fort Lewis WWTP
wastewater treatment process,* a chemical feed system operates at the front end of the
secondary clarifier, permitting the addition of a polymer to enhance the removal of solids
entering the clarifier [R During his on-site inspection of the WWTP, the
10 found that “[t}he secondary clarifiers were operatronai but the chemlcal (poly alummum
chloride) intended to be used intermittently to enhance the remov
used,” and that “[t]here was no polymer in [the] storage tank.” [R
During his first interview with the 10, é explained that to the best of his knowle ge, the
polymer feed component of the secondary clarifier system had not operated for several
years.®® Two other witnesses asserted that the use of polymers would have contributed to the
removal of trace oils from WWTP wastewater, but that the requisite polymers often were not
available.®®

The 10 inquired further as to the status of the “inactive polymer system” in a second
interview with I-on September 27, 2007 [R tater
j i est : advised that the system was still offline,” but noted that
Fort Lewis was in the process of “conduct{ing] a feasibility study®” to produce Class A reuse
wastewater under a contract with Army Environmental Center and SAIC,” and that a *more

ee supra pp. 8-11
*expkamed that purpose of the polymers was to introduce a flocculating agent to the secondary clarifiel
in order 10 help further settie the solids, just prior to the dlscharge of the effluent into the sound. The addition of
polymer{s] . . . “do help the plant p the thickening

Mty thickener.” 1.
tated that “[wle could have gotten rid of the trace oils if we could have gotten polymﬂw

could not get it.”
sserted that “there was a time, on or about March 2006, when we needed polymers to cause
t have the money and we did not order the polymers.”

Lewis's ultimate objective is to treatéll wastewaters o Class A recl tion standards by 2025 and fo improve th
water quality of Puget Sound. | Washington State Class #
reclamation standards require water to be “oxidized, coagulated filtered and disinfected, with a total coliform lev
of less than 2.2 colony forming units per 100 ml. Reclaimed Class A wastewater may be used for a variety of

purposes including landscape irri zition decorative fountains street cleaning, fire profection, and foilet flushing

i

30" 1. In addition, it should be noted that to Fort Lewis’s credit, Fort Lewis is one of the two Army installation
that lays out its environmental goals over a period of 25 years. 2008 marks the 5" year of Fort Lewis’s 25 year
program.
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robust polymer system” might be a part of that new program |

96].%

The Fort Lewis NPDES permit addresses the maintenance of WWTP equipment and
systems, in as much as such applies to achieving compliance with permit standards. The
permit provides that Fort Lewis “shall at all times properly operate and maintain all facilities
and systems of treatment and control (and related appurtenances) that are installed or used_m
to achieve compliance with the conditions of this permit.” [ROl tion
. The permit goes on to state that “[t]his provision requires the opera’uon of baCK—up or

auxrl;ary facilities or similar systems . . . only when the operation is necessary to achieve
compliance with the . . . permit.” [RO = :
There is no reqmrement in the NPDES permlt to operate thxs speclﬁc plece of equ;pment
rather the requirement is to mamtam and operate equipment in such a way that the WWTP
meets its effluent limitations. As discussed above, the WWTP was in compliance at all times
with the terms of its NPDES permlt

Notwithstanding the inoperability of the chemical feed system or the lack of requisite
polymers, the Fort Lewis WWTP remained at all times in full compliance with both its NPDES
permit and its Washington State General Permit on Bio-solids Management.

Findings:

e Allegation 1a. The allegation that the Fort Lewis WWTP discharged unacceptable and
unlawful quantities of oil and other contaminants into the waters of Puget Sound, in violation of
the Clean Water Act and the plant's NPDES permit, is unsubstantiated.

The NPDES permit does not require that effluent discharged from the WWTP be completely
free of oil and petroleum products, but establishes both qualitative and quantitative limits on
the oil that may persist in effluent discharged into the Sound. The 10 uncovered no evidence
‘that more than “trace amounts” of floating solids or foam ever were observed or reported in
WWTP effluent; the presence of such trace amounts is permitted by the WWTP’'s NPDES
permit. While one witness indicated that an oily sheen was visible on wastewater undergoing
treatment within the WWTP, an oily sheen on water undergoing freatment is not prohibited by
the permit, which regulates only the quality of the effluent wastewater discharged by the plant
into Puget Sound. Although sampling and laboratory testing supported a conclusion that the
water discharged from the WWTP into Puget Sound contained some oil and petroleum
products, all such discharges were within permit folerances and were reported to the EPA in
DMRs, as required. The EPA never initiated sanctions or other adverse action against the Fo
Lewis WWTP in response to any such report.

% Even after -Ieft his position as the first interim WWTP supervisor in March 2008, —
continued to pursue the completion of the feasibility study. She explained that the development of & Class A

reuse wastewater capability would be important to Fort Lewis because it would allow the upgrade of WWTP

process to provide tertiary {reatment (the third stage of the wastewater treatment process) Temary treatment
produces water that could be reused for a number of things, fo mclude wa
may be part of this tertiary treatment [R¢
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The allegation that the Fort Lewis WWTP discharged unacceptabie and unlawful quantities
of “other contaminants” into the receiving waters of Puget Sound is unsubstantiated. A review
of ail available evidence revealed no instances in which contaminants: TRC, FC, TSS, and
BODs, were discharged into Puget Sound in concentrations exceeding the standards imposed
by the WWTP NPDES permit. Even during pH excursions in April and May of 2006 and in
April of 2007, the WWTP continued to remove contaminants from the wastewater effectively;
the effluent was at all times in compliance with NPDES permit limitations. The pH excursions
were reported to the EPA, as required, but no adverse action resulted.

e Allegation 1b. The allegation that excessive oil in WWTP wastewater clogged plant
machinery, thereby decreasing the facility’s capability to remove contaminants from the water
is unsubstantiated. All evidence supports a finding that the WWTP consistently complied with
the standards established by the NPDES permit for the discharge of other contaminants into
the waters of Puget Sound. Even during so-called “pH excursions,” which serve to signal that
some unknown substance disruptive to regular plant operations has been introduced into the
wastewater, the WWTP continued to operate efficiently; there was no evidence that the plant’s
ability to remove contaminants from the wastewater had been compromised.

The allegation that oil and other contaminants released from the plant had a detrimental
impact upon the Puget Sound ecosystem is unsubstantiated. As required by the Clean Water
Act and its implementing regulations, the EPA-issued NPDES permit contained an express
reference to the fact that the effluent limitations and monitoring requirements established by
the permit were set at levels that protect the Class AA water quality and aquatic life within the
receiving waters of the Sound. Accordingly, compliance with the NPDES permit was
presumed to ensure protection of the Puget Sound ecosystem. There is no evidence that the
effluent discharged from the WWTP violated any provision of the NPDES permit. Thus, there
can be no finding that the WWTP had or is having a detrimental impact on the ecosystem of
Puget Sound.

e Allegation 1c. The assertion that high levels of oil in sludge used as fertilizer throughou
Fort Lewis posed a danger to public health is unsubstantiated. While the evidence supporisa
conclusion that some oil remains in the bio-solid sludge produced by the WWTP, there is no
evidence to support a conclusion that it persists at a “high level,” as alleged by the
whistleblowers. Neither federal nor Washington State regulations impose quantitative fimits or
oil concentrations in bio-solid sludge. Further, Fort Lewis consistently has met, and continues
to meet, all requirements established by the Washington State General Permit for Bio-solids
Management. Finally, regardless of the presence of oil in the bio-solids, there is no evidence
to support a conclusion that Fort Lewis has ever applied the untreated sludge or bic-solids
produced by the Fort Lewis WWTP on residential lawns or vegetable gardens.

e Allegation 1d. The allegation that the high levels of oil in the effluent water resulted
from the combined effects of multiple factors: the improper dumping of oil products into the
Fort Lewis sewer system; the plant’s failure to pretreat influent water as required by federal
and state regulations; and the failure of WWTP management to procure proper lubricating
agents for the plant’'s Gas Compressors and to maintain other plant equipment, is
unsubstantiated.
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A Fort Lewis investigation of EPA-referred allegations of an oil spill uncovered isolated
examples of the inappropriate disposal of oily wastes, which likely entered the WWTP. None
of these incidents resulted in violations of the WWTP NPDES permit, however. Further, the
investigation revealed neither evidence of a large-scale oil spill nor evidence that Fort Lewis
personnel systematically engaged in “illegal dumping” or otherwise failed to comply with Army
policies mandating the proper disposal of petroleum products.

The allegation that the WWTP failed to pretreat influent water, as required by 40 CFR Part
403 and Washington State Dangerous Waste Regulations Chapter 173-303, is
unsubstantiated. 40 CFR, Part 403 applies only to POTWs, not to FOTWSs, and is thus
inapplicable to the operations at the Fort Lewis WWTP (a FOTW). The state waste discharge
permit requirements, which would ordinarily incorporate pretreatment requirements, are not
applicable to the Fort Lewis WWTP as it is not an “industrial” discharger.

There has been confusion regarding the ability of the Fort Lewis WWTP to avail itself of the
domestic sewage exclusion under the Dangerous Waste Regulations (WAC 173-303) because
the conditions for applicability of the exclusion were not requirements for the Fort Lewis
WWTP. However, Fort Lewis has entered into a MOU with the Washington State Department
of Ecology, pursuant to which Fort Lewis will establish and implement a wastewater
pretreatment program. That program is geared to reducing the amount of petroleum, oil
products, and other contaminants that actually enter the WWTP system with influent
wastewater, resulting in decreased treatment load and system demand, and improving the
ultimate quality of the effluent discharged into Puget Sound. %

The allegation that WWTP management failures to comply with employee requests to
procure non-emulsifying oil for use in the plant's Sliding Vane Gas Compressor resulted in
excessive oil content in effluent wastewater is unsubstantiated. Evidence supports a finding
that at least one WWTP employee requested the purchase of an oil recommended by the
manufacturer of the Gas Compressor, but that management did not act on this request.
However, there is no evidence to support a conclusion that the use of a less than optimum oil
in the compressor resulted in any violation of the WWTP's NPDES permit. To the contrary, the
evidence shows that the plant remained at all times in compliance with its NPDES permit ‘
requirements.

% Neither the pretreatment program nor MOU are responses to any type of enforcement action and not required
by the EPA. Rather, Fort Lewis’s consultation with the State and executio e MOU are seen as a gesture of
comity and good will toward the Departmen‘c of Ecology RO 1. The IO reported that
“this MOU is already paying dividends in improving relations and cocperatton between Fort Lewis and
Washington State Department of Ecology. In June and December 2006, the . . . State . . . inspected the Fort
Lewis wastewater treatment system as a result of an anonymous tip that fuel was bei d posed of in the sewer
system. An outcome of the inspection is that Ecology logged four violations [ROE 1801, which they
intend to input in the EPA database as RCRA violations. These will be considered, ‘informal enforcement’ by
Ecology, who will then ‘close them out’ by citing the MOU as the corrected [sic] action. Further evidence of
progress is seen in a 10 October 2007, memo in whic , Ecology compliance inspector, states,
‘Ecology is encouraged by the progress made to date, and commena you on your effort.”
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The allegation that failure of WWTP management to maintain the plant’s oil/water separator
resulted in excessive oil content in effluent wastewater is unsubstantiated. During the 10’s on-
site inspection of the WWTP on June 14, 2007, the interim plant supervisor advised that he
had recently been informed that, for an indeterminate period, the oil/water separator had been
bypassed and its oil filter missing. The purpose of the oil/water separator is not to remove oil
from influent, but rather to remove oil that is introduced in the course of the wastewater
treatment process. The oil/water separator was brought back on-line and its filier replaced in a
timely fashion. This maintenance failure notwithstanding, there is no evidence that Fort Lewis
ever violated the terms of either its WWTP NPDES permit or its Washington State General
Permit on Bio-solids Management.

The allegation that management’s failure to maintain the polymer feed component of the
secondary clarifier system resulted in excessive oil content in effluent wastewater is
unsubstantiated. Although WWTP management conceded both that the polymer feed system
had been inoperable for several years at the time of the |0’s on-site inspection of the WWTP
and that employee requests for procurement of the polymers necessary to activate the system
went unanswered, the polymer feed component has never been required by the NPDES
permit. The WWTP NPDES permit requires maintenance and operation of systems as
necessary to achieve compliance with the terms of the permit. Because the Fort Lewis WWTP
was always in compliance with the conditions of its NPDES permit, there was no requirement |
to operate this particular system.

Corrective Action:

e Allegation 1a. Corrective action not required.
e Allegation 1b. Corrective action not required.
e Allegation 1c. Corrective action not required.

e Allegation 1d. Corrective action was not required because no illegal discharges of oil
occurred and the WWTP complied with the terms of its NPDES permit at all times, but for the
pH excursions in 2006 and 2007, none of which resulted in the issuance of any Notice of
Violation from the EPA. Further, the WWTP complied at all times with the Washington State
General Permit on Bio-solids Management. Nonetheless, Fort Lewis has undertaken fo
remediate certain conditions brought to light by the OSC referral:

The WWTP procured the manufacturer-recommended oil for use in the plant's Sliding Vane
Gas Compressor. And, in September 2007 the oil cooled compressor at issue was replaced
by a water cooled compressor, eliminating completely the need for this oil. Further, WWTP
management timely corrected the bypass of the oil/water separator and replaced the
separator's missing oil filter.

Fort Lewis is developing an industrial wastewater pretreatment program and has entered

into a pretreatment MOU with the Washington State Department of Ecology. The MOU %
promotes WWTP compliance with state wastewater pretreatment objectives, affords the state
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some oversight of the WWTP's pretreatment program, and enhances cooperation between the
state and Fort Lewis. It should be noted that when the EPA issues a new NPDES permit for
the Fort Lewis WWTP, that permit will include a pretreatment requirement and will supersede
the current MOU.

Finally, although the polymer feed component of the secondary clarifier remains off-line (as
a system component that is neither expressly required by the NPDES permit nor essential fo
WWTP operations), the WWTP is proceeding with a study of the feasibility of upgrading plant
operations to produce Class A reuse wastewater, which program likely would include a more
robust polymer system.

: Failure to Maintain Equipment.

2a: That the illegal discharge of oil and other contaminants into the waters of Puget
Sound was caused by the fact that the plant's equipment is old, in poor condition, and poorly
maintained due to a lack of tools and replacement parts.

2b: That bio-solid waste was discharged into the waters of Puget Sound when
excessive rainwater leaked into the sewer system and became part of the influent water
treated by the plant, exceeding the plant's treatment capacity.

References:

e 40 CFR, Part 122, EPA Administered Permit Programs: The National Pollutant Discharge
Elimination System [ 51. In accordance with this federal regulation, Fort Lewis is i
authorized to discharge from the WWTP pursuant to its current, EPA-controlled, NPDES
Permit, No. WA-002195-4, issued on December 30, 2003, with an effective date of February 1,
2004, and an expiration date of midnight, February 1, 2009 3. The NPDES
permit establishes non-numerical and numerical standards with which Fort Lewis WWTP
effluent must comply prior to its discharge into the receiving waters of Puget Sound. The
permit also requires the WWTP to summarize monitoring results each month in a Discharge

Monitoring Report (DMR) provided to the EPA.

Evidentiary Summary:

e Allegation 2a.

The whistleblowers alleged that the WWTP’s inability fo process adequately the oil in the
incoming wastewater was caused, in part, by deficiencies in the plant’s equipment, which was
old and in poor condition. The whistleblowers specifically contended that much of the plant's
equipment, to include the primary sludge pumps, the effluent pumps, the non-potable pumps,
the chlorination pumps, the headworks screens, and the grit collector, should be replaced. In
addition, operators maintained that they did not have many of the tools—wrenches and chain
saws-—necessary to repair and maintain the plant’'s equipment. These employees asserted
that although on numerous occasions they had askedm the WWTP supervisor, o
procure necessary tools, he had refused to do so. The whistleblowers further asserted thath
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Long had refused to procure replacement parts for pumps and other equipment, and, as a
result, the plant had no replacement parts in stock.

This allegation was grounded in the presumption that the WWTP did not effectively process
oil in the influent wastewater and that the effluent water, containing excess oil, was then
discharged into the Puget Sound in violation of the NPDES permit. The Department of the
Army investigation of Allegation 1a, discussion of which is set forth above, established that no
illegal discharges of oil occurred and that the WWTP complied with the terms of its NPDES
permit, but for the pH excursions in 2006 and 2007, none of which resulted in the issuance of
any Notice of Violation from the EPA.'® Nonetheless, the 10 appointed to investigate the
OSC-referred allegations thoroughly addressed the issues of poor equipment condmon poor
maintenance, and the lack of required tools and parts. The 10 lntewzqwed

, and considered an earlier Fort Lewis AR 15-6 investigation conducted by
_whlch lnvestlga’uon had addressed several of the same concerns put forth
by the OSC whistleblowers.

The Fort Lewis NPDES permit addresses the maintenance of WWTP equipment and
systems, in as much as it applies to achieving compliance with permit standards. The permit
provides that Fort Lewis “shall at all times properly operate and maintain all facilities and
systems of freatment and control (and related appurtenances) that are installed or used

. to achieve compliance with the conditions of this permit. Proper operation and
maintenance also includes adequate laboratory controls and appropriate quality assurance
procedures.” [RI 1. Concerning the
maintenance of back-up or aux:hary facilities, the permlt requxres the operation of back-up or
auxiliary facilities or similar systems which are installed by [Fort Lewis] only when the operatior
is necessary to achieve compliance with the conditions of the permit.” iR ‘

The 10 inquired info both the current functionality of plant equipment and its maintenance
history . Testimony offered by witnesses established a general
consensus among WWTP management and operators that some plant equipment was
inoperable and had not been serviced regularly or properly, and that some tools necessary to
service equipment were not available [R 1% Nonetheless, it was

® See supra pp. 16-26.
' The USACHPPM report acknowledges the relative age of some WWTP components, to wit: the primary
Ider (~1970s) constant speed pumps and lacked modern electronic controls.” [RBE;
B)]. The USACHPPM report acknowiedges, however, that the WWTP NPDES permit )
makes no statement regarding the age limit of the equipment at the WWTP, nor does the permit mandate specif
tgg)es of controls that must be present [RC it 3],
vestigation, dated June 7, 2007, documented and addressed several of the same allegations

referred by OS

15 See 'S tement of
from - Exhibit 32 Statement of
.3, Answer 12; Exhibit 34, Statement of N

3 Answers 16, 17, 24; Exhibit 30, Memorandum
3, Answer 10:; Exhibit 33, Statement of ¥
Pn, p. 3, Answer 12; Exhibit 35, Statement
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undisputed that the WWTP remained operational throughout the relevant time period and
functioned in compliance with the terms of the NPDES permit, but for the pH excursions in

April aorld May of 2006 and in April 2007, none of which resulted in adverse action by the
EPA.

The IO’s on-site inspection of the WWTP on June 14, 2007 revealed that all wastewater
treatment processes were in operating condition, with the exception of one primary clarifier that
was off-line for cleaning and renovation—the planned repairs included replacement of the
mechanism used by the clarifier to remove settled solids with improved parts believed to
require less intensive maintenance over time [RO <
Additionally, the 10 found that the chemical feed system assoc:ated with t
was inoperable due to a lack of polymers, the pur
and removal of solids entering the clarifier [R(
However, as discussed above in Aliegation 1d,
inoperability of the chemical feed system nor the lack of polymers violated the NPDES permit
because the permit required only that the WWTP be maintained and operated in order to meet
the effluent standards established by its permit [R 1.

“[alll the solids handling and treatment processes were operating or appear d
except one of three digesters was out of service for cleaning and repair.” [F :
). The IO commented that based on h|s experience, the removal of a treatment process
ti t d tion was “a common and necessary

Pres Wb

from operatlo fi

During his June 14, 2007 on-site inspection, the 10 observed also that the spark arrester
and piping on top of the primary Digester Number 2, to include the exposed bolts, had been
pamted red in 2005, and that the paint on the bolts d|d not appear ever to have been disturbed

. The 10’s follow-on report advised that the bolts should be disassembled
and removed semi- annually to service the digester, a process that included replacing the
digester's internal filters. In his June 22, 2007 telephone conversation with the 10,
had conceded that the digester manufacturer's representatlve had proffered a snmﬂar
recommendation about the semi-annual mainte ;

o

I p. 3, Answer'iz Exhibit 38, Staterent of nswer 12; Exhibit 41,

Staternent of & nswer 12; Exhibit 42, Statement of Answer 12;
Exhibit 43, Statement of § sAnswers 11, 12; Exhlbl atement of % :
12; Exhibit 46, Statement of ol L2l nibit 47, Statement of Ms, |
mp 4, Answer 12; and Exhibit 48, Statement of 'p. 3, Answers 11, 12. |
See supra pp. 22-23, 28-29. pH excursions are technical violations of the NPDES permit. Although the EPA
was notified of all pH excursicons, it never issued a Notice of Violation or initiated other adverse action against the

Fort Lewis WWTP,
% See supra pp. 35-36.
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in due course [R

ara 5].

The USACHPPM report identified four components of the wastewater treatment system as
out of serwce during the period covered by the USACHPPM's Performance Evaluation
review."® In his June 22, 2007 interview with the 10, -exp!amed that all but one of the
items had been inoperable due to scheduled maintenance or service. The remaining item,
more properly described as a grit chamber auger, had been inoperable for an extended period
of time due to the lack of a hoist system to remove it {1 1. The
USACHPPM report did not ascribe any violati uality to these out-of-service
processes [R ). The USACHPPM report also
identified repairs and mamtenance issues in the plant. ! The IO concluded, h
were no discharge violations aftributed to the lack of proper maintenance.” [Ri

Ten witnesses, including operators and those with knowledge of the status of repair parts,
believed that the lack of repair parts was a significant factor in deterring them from properly
maintaining equipment [R 9)]. Several empioyees noted specifically that
pump repair parts were not available and t did not maintain
an adequate stock of parts and equipment [i In order to keep
equipment operational, at times the operators emp oye innovative repair solutions such as
cannibalizing parts from other equipment and “jerry-rigging” solutions. 108 Although the
employees’ execution of their duties was certainly made more difficult by these shortcomings,
it should be reiterated that the Fort Lewis WWTP continued to operate in compliance with its
NPDES operating permit. Ultimately, the 1O concluded that “[e}jven though repair parts were
scarce at times and various redundant systems were moperabie the
operate . . . performing its treatment function adequately.”

Concerning the availability of tools, the 10 validated that “[tJo maintain equipment, operators
need access both to their personal tool box with hand tools and to common special tools, such
as an impact wrench, and that until recently, many special tools were not available.” Two
witnesses asserted that they lacked the necessary tools to com alete routine maintenance
operations, and attributed that shortfall di

chlorine contact chambers was inoperable durmg February and March 2007 |-
" The USACHPPM report specifically noted a *broken plastic trickling filter m
trickling filters” [R:
since they were installed in 2005 _‘t_bgﬁ)gjsttng chiorine feed system hac
not been calibrated within the last two years.” 1. The accuracy of flow meters
is critical to proper operation of a wastewater treatment plant because they mﬂuence operator control decisions.
The accuracy of a chlorine feed system is likewise critical to ensure that effluent complies with NPDES permit-
lmposed limitations on FC bacteria and TRC.

“ROM, p. 9, iara ebisil ROLL Exhibit 44, Statement of NREBIRRI: . p. 3, Answer 11 Exhibit 46,

the

Statement of p. 3, Answer 11.
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. In testimony to the 10, |l indicated that since his
arrlval e had authorized the | p rchase of * several thousand dollars worth of S ec;ai toois in
response to operator requests.”'® [RO : ment ¢

Related to the issue of ensuring the availability of appropriate tools to perform the needed
maintenance work, the 10 also observed that many of the witnesses commented that “plant
management did not practice sufficient property accountability and employ management
controls so that all necessary tools were avat!ab!e to perform maintenance and repair work on
plant equipment.” [RO ;

The investigating officer found numerous examples of requests for tools and replacement
parts made by employees that were refused or ignored. Nonetheless, there was no evidence
to support a finding that these failures caused the Fort Lewis WWTP fo violate any provision of
its NPDES permit [F B2

When queried by the 10 as to what actions he had “initiated to improve conditions and
operations at the WWTP” -responded that he had: (1) instituted a preventative
maintenance program; (2) undertaken the repair of inoperable equipment; (3) instituted a stock
of required parts and equipment; (4) ensured operators had the hand tools and equipment they
indicated they needed; (5) arranged for communication connectivity with other Fort Lewis
computer systems; (6) reclassified Operators as Operators/Repairers, with a view to placing
new emphasis on the “repairer” aspect of the jobs; and (7) given operators authority to call in
service orders for other shop assistance; and (8) most importantly, ensured consistent
supervisor presence and employee ready access to their supervisor.”

e 1)

e Allegation 2b.

The whistleblowers alleged that the situation at the WWTP worsened during the winter rainy
season, when the wastewater treatment plant was overburdened by incoming rainwater.
According to the whistleblowers, the WWTP, a Class |l facility, was authorized to treat only up
to 7.6 MGD of wastewater. The whistleblowers reported that during the winter of 2006—2007,
the plant had frequently exceeded its flow capacity, especially on rainy days. For example,
they reported that on or about January 9, 2007, the plant recorded a flow level of 11 MGD.

108

Htestiﬁed that “the initiative to get tools was DPW management top driven. | am ordering fools, but |
had 10 ask operators repeatedly about what they needed. The requests were not spontaneous operator requests
Management has not turned down any requests since I've been in the position, and they are funding my needs
adequately. | am also establishing a shop stock of equipment and parts that sho kept on hand. This did nc
exist before.” I S ROLE ) 1 Three

""" The issue of tool accountability was specifica

conducted by “ In response to
leitems bep ac:ed on

AR 15-6 investigation
the DPW, “directed that all

highly pilferab
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The whistleblowers attributed the problem to the fact that the Fort Lewis installation’s rainwater
collection system was old, and consequently, much of the rainwater leaked into the sewer
system and became part of the influent water treated by the plant. The whistleblowers
explained that when the permissible flow level was exceeded, bio-solids did not have sufficient
time to settle properly. Consequently, a significant quantity of bio-solid waste remained in the
effluent water released into Puget Sound.

This allegation was based on the assumption that the WWTP discharged bio-solid waste
into Puget Sound in violation of the NPDES permit. The discussion set forth in regard to
Allegation 1a, above, established that no illegal discharges of oil or other contaminants
occurred.’ Nonetheless, the 10 thoroughly addressed the issue of the impact of incoming
rainwater on the WWTP and the sufficiency of its treatment processes.

The allegation that the WWTP was overburdened by incoming rainwater requires an
examination of Infiltration''? and Inflow'"® (I/1), which is the occurrence of storm water or
ground water entering into municipal wastewater systems. Once this storm water enters the
sanitary sewer, it adds to the daily volume of wastewater that must be collected, pumped, and
treated by the WWTP.

The Fort Lewis NPDES permit includes a provision concerning I/l that requires Fort Lewis to
“conduct an infiltration and inflow evaluation” [k The
permit also requires the preparation of “[a] report . . . which summarizes any measurabie
infiltration and inflow [and] [ilf infiltration and inflow have increased by more than 15 percent
from baseline flows (established from average influent flow observed during equivalent rainfall
events during the previous five years), the report shall contain a plan and a scheduje for: (1)
locating the sources of the infiltration and inflow; and (2) correcting the problem.”
1. The NPDES permit requires an annual I/l report, to be
submxﬁed by June 15" of each year, addressing “the I/l related control activities conducted
since the previous annual report.” |t 1

An examination of the 2003 and 2004 inflow and Infiltration Annual Reports revealed that ir
2003, the I/l rate was 11 percent of the total flow and in 2004 the I/l rate was 1 the
total flow both be!ow‘the 15 percent limltatlon outlined in the NPDES permit [R :

" See supra pp. 16-25.

Y12 sinfiltration” refers to water from neon-sanitary sewer system sources entering indirectly info the sanitary sewer
system. This is a common occurrence in older systems in which a single trench served to install both sewer and
storm water pipes. As the pipes age, materials can deteriorate to the point at which escaped water from storm
water pipes seeps into cracked sewer pipes or deteriorated joints.

"2 “inflow” refers to water from non-sanitary sewer system sources entering directly into the sanitary sewer
system. An example of inflow is storm water flowing through a sanitary sewer manhole cover that is cracked,
broken, or poorly sealed.

"4 1n both 2003 and 2004, Fort Lewis completed significant projects to reduce and prevent I/l. in 2003,
“approximately 3,600 feet of 36 inch line near the WWTP was repaired or replaced, seven manholes were
installed, and approximately 2,000 feet of 24 inch clay line was eliminated.” [R¢
Additionally, in 2003, “[a] design to repair 11,300 feet of various sized sewer mains wi
underway,” which included the “rehabilitation of 36 manholes, replacing 3,700 feet of lat
of 4-inch lateral lines, and cleanouts and connections” in two blocks of the installation [R
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The 10 also examined copies of the 2005, 2006, and 2007 Inflow and Infiltration Annual
Reports obtained from the Fort Lewis DPW. These reports revealed that in 2005, the /I rate
was 13 percent of the total flow; in 2006, the I/l rate was 31.6 percent of the total flow; and in
2007, the 1/l rate was 23.6 percent of the total flow [ ,

For the two years—2006 and 2007—-in whioh the I/l rate increased signir~ cantly from

both the problem and the plan to correct it [ROJ i ). Inits
2006 report, Fort Lewis explained that, “[t]he Army Corp of Engineers is contmumg to manage
multimillion dollar new construction projects to upgrade existing sewer lines, as part of the
Whole Barracks renewal projects in the North Fort, as well as Fort Lewis Public Works’
programmed $3 2 million dollars towards slip lining of problem main sewer lines planned for
later this year.” [Ta a2 5]. Inthe 2007 report, Fort Lewis reported on ongorng projects
and listed several new projects undertaken with a view to reducing I/l rates.””® These
multimillion dollar projects replaced old sewer lines and system components with new
materials designed to prevent infiltrations and reduce inflow across a significant portion of the
sewer system, to correct material defects, and to reduce 1/l rates.

The I/l reports confirm that some non-sanitary sewer water entered the sanitary system
each year from 2003 through 2007. R
Tab 1. Inevitably, this water became part of the influent treated by the WWTP; however,
none of the available evidence indicates that the WWTP became overburdened by incoming
rain water. Plant overburdening, particularly with regard to bio-solid waste, is determined
when TSS and BOD;s exceed permitted mass and concentration limits. The 10 exammed the

DMRs for the investigation period h 0 df

concluded that “[s]ince June 2005, en no discharge of other N
unacceptable or 1u1rglawful quantities into Puget Sound in violation of the plant’s permit.” ||

Findings:

e Allegation 2a. The allegation that the management of the WWTP contributed to the
illegal discharge of oil and other contaminants into Puget Sound by failing properly to maintain

This project was undertaken in 2003, and complefed in 2004 i
project to repair approximately 8,000 feet of 24 inch clay line u
for design.” (R pa

"5 “The Whole Barracks renewal project in North Fort is approximately 50% complete. In addition, the $3.2

million dollars programmed for the end of 2007 to reduce 1&! was awarded. Projects included replacing the
existing 24-inch clay main sewer line from North Fort Lewis to the 36-inch main line at Solo Point; and ;
replacing/sealing 14 brick sewer vaults from Prescott Avenue in Logistics Center to interstate 5. The sewer mair
replacement roject is approxrmatety 60% complete. Both projects are scheduled to be completed by 1 July

Addrtronal!y, in 2004, ¢
noiogy ‘was submitted .

more than trace amounts, had exited the dlscharge weir into Puget Sound [',

@
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e

and repiace plant equipment that was ol and in poor condition, is not substantiated. The
findings set forth in the discussion of Allegation 1a, above, establish that there was no illegal
discharge of oil or contaminants into Puget Sound.'™® The IO fully investigated the condition of
plant equipment and maintenance practices. He found evidence that some plant equipment
had been inoperable for extended periods of time or had not been serviced or maintained
regularly or properly. These concerns notwithstanding, there is no requirement for these
specific pieces of equipment to be maintained other than as required in order to maintain
compliance with permit effluent limitations. The 10 found that some tools and spare parts
necessary to service equipment properly were not available to WWTP employees.
Notwithstanding these deficiencies, the evidence established that the WWTP remained
operational and complied with the conditions of its NPDES permit at all times. Further, given
the WWTP’s compliance with the conditions of its NPDES permit, there was no evidence that
the failure to properly maintain and replace equipment created a substantial and specific
danger to public heaith or safety [RC

d117

e Allegation 2b. The allegation that contaminants (e.g., bio-solid waste) were unlawfully
discharged into the waters of Puget Sound because the Fort Lewis WWTP had been
overburdened by incoming rainwater, resulting in a reduction in the settling time of bio-solids,
and increasing the quantities of bio-solid waste in the effluent is not substantiated. None of the
available evidence supported a conclusion that the Fort Lewis WWTP was “overburdened” by
I/ from rainfall events. The discussion and findings set forth in Allegation 1a, above,
established that there was no illegal discharge of contaminants into Puget Sound.™® The 10
did investigate the increase of rainwater in influent, focusing on the two years, 2006 and 2007,
in which the I/l rate increased significantly from baseline flows. The 10 found that Fort Lewis
had properly reported both the problem and its corrective plan in compliance with the NPDES
permit. The evidence shows that the WWTP continued to perform properly, even during
periods of heavy rainfall, dependably complying with the terms of its EPA-issued NPDES
permit: TSS and BODs contaminant mass and concentration limits were not exceeded and
bio-solid waste was not evident in effluent in other than trace amounts.

Corrective Action:

e Allegation 2a. Corrective action not required. The 10 recommended that the WWTP :
supervisor continue his efforts to repair inoperable systems and fully implement the preventive
maintenance program. The IO recommended that Fort Lewis leadership establish and enforce
a quality control program to ensure the WWTP supervisor continued to execute the preventive
maintenance and repair programs and that Fort Lewis leadership follow through on a
maintenance corrective action plan. All of these efforts are already underway.

w The plant is over fifty years old, but Fort Lewis regularly programs funds o upgrade plant systems an
example is the current $1.2 million project to upgrade the three primary clarifiers [t :
N1. As to the repair of the digester lid and compressor system, most recent
statement on this matter advised that at the end of fiscal year 2008, Fort Lewis awarded a $4.t million contract fi
the repairs of digesters 1 and 2, the related compressor systems, and the non-potable water systemn ‘
Construction efforts are currently underway with an estnmated construction period of 320 days

of
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ee supra note
"% See supra pp. 16-25.

49



e Allegation 2b. Corrective action not required, however, the evidence demonstrated that
Fort Lewis is working aggressively to reduce and prevent infiltration and inflow through the
systematic repair, replacement, and rehabilitation, each year, of thousands of feet of sewer
pipe. These efforts are documented in the annual /I reports submitted by Fort Lewis to the
EPA under terms of the NPDES permit applicable to the WWTP.

Failure to Properly Test and Monitor Water.'?°

3a: That plant managers did not conduct mandatory testing of the water and
properly record and report test results as required by the NPDES permit.

3b: That test results were not provided to operators or lab technicians as required
by the NPDES permit.

References:

e 40 CFR, Part 122, EPA Administered Permit Programs: The National Pollutant
Discharge Elimination System [ 5]. In accordance with this federal regulation, Fort Lewis
is authorized to discharge from the WWTP pursuant to its current, EPA-controlled, NPDES
Permit, No. WA-002195-4, issued on December 30, 2003, with ffective date of February 1,
2004, and an expiration date of midnight, February 1, 2009 [f 2! The NPDES
permit establishes non-numerical and numerical standards with which Fort Lewis WWTP
effluent must comply prior to its discharge into the receiving waters of Puget Sound. The
permit also requires the WWTP to summarize monitoring results each month in a Discharge
Monitoring Report (DMR) provided to the EPA.

e WAC, Chapter 173-308, Bio-solids Management 1. Fort Lewis complies with the
Washington State Bio-solids Management Program, implemented pursuant to a delegation
from the EPA. The Fort Lewis WWTP operates pursuant to a general permit for bio-solids
management, No. BA-0021954, issued by the State of Washington Department of Ecology,
effective January 16, 2004 ] J. The permit requirements applicable to the
Washington State Bio-solids Management Program are patterned after those established by
40 CFR, Part 503, Standards for the Use or Disposal of Sewage Sludge, the federal regulatior
governing the management of bio-solids, to include their final use and disposal [T .

120 Th ge to investigate OSC-referred Allegation 3 was inadvertently omitted from the first order appointing
as an 10 under provisions of AR 15-6. Army OGC discovered this omission and requested that that
command direct d’co conduct a Supplemental AR 15-6 investigation into Allegation 3 and into other
issues that had arisen. The command complied with the OGC request. The Supplemental AR 15-8 investigatiol
is referred to as RO

" Prior Fort Lewis NPDES permit documentation is found at R
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e AR 200-1, Environmental Protection and Enhancement, 28 August 2007.'% This A
regulation, both in its current version pubiished after the initiation of this investigation [
and its precursor edition, published on February 21, 1997 [Tab 22], requires all Army
installations to comply with all applicable requirements, substantive and procedural, for control
and abatement of water pollution, as outlined and required by the Clean Water Act. Paragraph
2-4(b) of the 1997 edition of the regulation (in effect during the period relevant to this OSC
investigation), provides that “[ijnstallations will obtain and comply with all necessary NPDES or
state discharge permits.” Further, at paragraph 2-4(c) the regulation stated, “Army activities
should develop a pretreatment program to ensure NPDES permit requirements are met and to
improve opportunities for the beneficial use of sewage sludge” (emphasis added).

Evidentiary Summary:

e Allegation 3a. The whistleblowers alleged that problems associated with WWTP
operations were compounded by the fact that plant managers both failed to test water at the
plant, as mandated, and failed to record test results properly. The whistleblowers maintained
that regular testing and reporting of test results would have facilitated remediation of the
situation. One whistleblower asserted that, among other routine tests, the plant's NPDES
permit required testing of the level of oil and grease in the effluent every six months, and
whenever an operator requested additional testing. Plant operators asserted that they
frequently requested additional testing, yet management refused to comply with these
requests. The whistleblowers further alleged that the WWTP routinely failed to comply with
NPDES permit requirements to record and report the levels of any toxic pollutant found in the
water or bio-solid sludge in the monthly DMR submitted to the EPA.

In assessing the merits of this allegation, the 10 interviewed six witnesses'®® and examined
DMRs from June 2005 to August 2007 [Ri ]

the Fort Lewis
; the State of Washington—issued Bio-solids
nd the Annual Bio-solids Reports for 2005 and

22 This current version of AR 200-1, published on August 28, 2007, superseded the previous edition, dated
February 21, 1997. The 1997 edition is cited herein as it was the regulation in effect during the period relevant fo
, Exhibit

the allegations under investigation.
123 ROI-{|, Statement of #a Exhibit 163; Statement
m, Exhibit 165; Statemen ofWExhibit 166; Statement of
Exhibit 168. Each of these witnesses had direct knowledge of both the

167, Statemnent of g ibi . Each of i '
requirements for mandatory testing and the nature of the festing actually accomplished. Five of the witnesses

imous in their certainty that all required monitoring and reporting of results had been accomplished.
the WWTP lab technician, and the sixth witness, answered "yes” {o the quesg

ment of

hough Ms. Lancy was not
icati i not
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The NPDES permit requires monitoring of the influent and effluent for enumerated
pollutants at specified frequencies [R =X 1IAY"** and requires additional
monitoring of the effluent to characterize the nature and quantlty of pollutants discharged
whenever any discharge occurs that may reasonably contribute to a violation but is unhKely

Further, the NPDES permit requires the “Permittee [to] summarize [the above] monitoring
results each month on the Discharge Monitoring Report (DMR) form (EPA No. 3320-1). The
Permittee shall submit reports monthly . . . [and] shall sign and certify all DMR and all oth
reports, in accordance with the requxrements of Part IV of this permit.”'?® [R€

¢ The NPDES permit imposes the following monitoring requirements:
(1) Daily momtonng of the mﬂuent for TSS and BOD5 and dally monltormg of the final effluent for total flow, TSS,

shall be co_gngle‘ i
and zinc [ROL .
125 Paragraph H of the pe permlt prowdes that “[i)f the Permittee monitors any pollutant more frequently than required
by this permit, using test procedures approved under 40 CFR Part 136 or as specified in this permit, the Permittee
shall include the results of this monitoring in the calculation and reporting of the data submitted in the DMR. The
Permittee shall indicate on the DMR whenever it has performed additional monitoring, and shall explaln why it
performed such monitoring.” [ROILT: ExXhibiL; ,
reporting, in the context of its 2006 Perfor ance e WWTP, USACHPPM conducted certam
monitoring above and beyond that required by the NPDES permit. By memorandum of March 30, 2007, Fort
Lewis reported the results of this USCHPPM monitoring to the EPA, advising that “Fort Lewis had an e
2%ency conduct engineering samples at the wastewater treatment plant in December 2006.” [RE
To this end, the NPDES permit stipulates that the following monitoring information shall be porte
monthly DMR: |
(a) The monthly average daily influent BODsand TSS loading (in pounds) and concentration in milligrams per lite
(mg/l) calculated from the daily composite samples taken of the influent entering the wastewater treatment plant.
If additional non-routine samples were taken of the mﬂuent for these pollutants, the results must be consxdered in
calculating the monthly average [ROE ¢ 3 f
(b) The monthly average daily and maximum weekly average daily effluent BOD; and TSS loading (in pounds)
and concentration (in mg/l) calculated from the routine daily composite sample results from the final effluent. If
additional non-routine samples were taken of the final effluent and analyzed for these poliutants the results must
be considered in calculating and reporting the average [R¢ 1i
(¢} The monthly average daily percent of BODs and TSS removed y the wastewater treatment plant calculated
from the daily influent and effluent concentration results. If additional non-routine samples were taken of the fina,
effluent and analyzed for these pollutants, the results must be considered in calcuiatmg and repomng the
averages

(d) The monthly averagerﬁaziy and maximurm wenkiy Vaverage daxiy FC bactena concentration in number of
colonies per 100 miliiliters calculated from the daily grab sample of the final effluent. If additional non-routine
samples were taken from the final effluent (more than one daily sample) the results must be consrdered in

(e) The maximum effluent total chiorine residual concentration in mg/l determined from the daily grab samples
taken from the final effluent during the month. If additional non-routine samples were taken from the final effluer.
(more than one daily sample), the results must be considered in determining and reporting the maximum

concentration iR ]
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1. The NPDES permit also mandates acute and chronic toxicity testing
pursuant to whu:h a composite wastewater sample must be taken from within the plant, from

the efﬂue.n to the chlorination (disinfection)
{ . The results of this

Concerning mandatory momtorlng of the mﬂuent and ﬁna! effluent at specified frequencies,
the 10 reviewed the mo the period of June 2005
through August 2007 [R - -199] and compared them to
the NPDES permit monitoring scheduie The 10 determined that since June 2005, plant
managers had conducted all required mandatory monitoring at specified frequencies in
accordance with the provisions of the WWTP’s NPDES permit [R!

In assessing whether the results of mandatory monitoring had been properly reported, the
IO compared the NPDES permit requirements with the correspondin
reports in which monitoring results are required to be recorded [
1O noted that although the NPDES permlt requires daily momtonng of influent and final eﬁluent
for various named pollutants and semi-annual monitoring of the final efﬂuent for other
pollutants |
reported on the monthly DMR; rather the monitoring results for each month 2aare to be

The 10

gexleyveg all Fort Lewis DMRs from June 2005 through August 2007
byAthe permit. The IO determmed that all routine monitoring data has been submitted on
monthly DMRs, with one exceptlon mercury level reporting appeared fo have been omitted
1. The DMR indicated that a mercury sample
had not been completed due to an error but would be reported on the January 2007 DMR

() The minimum and maximum pH measured during the month from the routine daily grab samples taken from
the final effluent. If additional non-routine pH samples were taken of the final effluent (more than one daily
the results must be considered in determining and reporting the minimum and maximum concentrations

(h) The concentration of total nitrogen in ma/l from a semiannual grab sample taken from the final effluent. f

additional samples were taken of the fina/ efﬁuenf {more than one grab sample semiannually), the results mustb
reported on the DMR [R N .
(i) The concentration of total copper, nickel, chromium, iead mercury, molybdenum, selenium, and zinc in ma/l
from grab samples taken semiannually from the final effluent. |f more than one sample was taken from the final
effluent semiannually, the additional results must be reported on the DMR [R
(i) The concentrations of TPH in mg/l from two grab samples taken from the fi g D
October 2004 to arc 2005 ddntlonal samples are taken at any time from the final effiuent, the results must

2" The results will be used by the EPA to determme the toxicity of the effluent discharge and may result in the
imposition of new permit stipulations (e.g., new toxicity reductlon requirements and/or additional monitoring) [RE

For exampte“ a daily grab sample is requnred for TRC, bu‘: . is is required to re R only th
minimum and maximum concentration during the month [RC g e :
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. A review of the January 2007 DMR revealed no corrective report,

AN cordlngty, the 10 determined that since June of 2005, with the one exception in
December of 2006, plant man orded and reported test results on the
required monthly DMRs [ROI RO Exhi ;

In addition, the 10 examined the monthly Facility Engineering Operating Logs for the period
of June 2005 through August 2007 [Ri 197 with a view
to assessing the efficiency of the WWTP’s current monitoring and sampling methods in
detecting unusual conditions in the plant that could result in a non-routine discharge. The
inability of extant sampling methods to detect unusual conditions could indicate the need to
conduct additional sampling. :

Eil

The 10 found no evidence that additional sampling of the fmal efﬂuent for TRC FC, TSS,
BODs, and pH was required because routine sampling and m }
sufficient to detect and quantify non-routine discharges ||
IO determined that on-going 24-hour composite sampler monitoring of WWTP influent and final
effluent for TSS and BODs, as a supplement to the plant’s effective real-time monitoring and
recording syst d quantified the non-routine discharge of these two
pollutants [RE )]. For example, on November 6, 2006 a mixture _of
solvents was detected in the WWTP and confirmed by influent testing [R(
Routine influent and effluent composite samples [R evidenced a substan :al
decline in the WWTP’s BODs removal efficiency for that day—only 67% removal efficiency as
compared to the daily average of 87% efficiency for the month. Additionally, on November 9
and 10, 2006 the BODs concentration in the final effluent increased to 40 and 39 mg/l
respectively, in both cases more than double the BODs pollutant discharge into Puget Sound
over the 18 mg/l daily average for the month. In this case, because the composite samples
detected and quantified a non-routine discharge, no non-routine sampling was required.

As to TRC and pH, the | itors and records pH and TRC
concentrations in real-time [EO } ). The monitoring system is ;
buttressed by alarms that alert operators to changes in pH levels and TRC concentrations that
if uncorrected, may cause a non-routine discharge of pH and/or TRC, potentially resulting in
permit violations. The alarms signal plant operators to fake addi’cionai grab samples. These
systems appropriately detected and quantified non- routme pH dnscharges on May 17, 19, 20
21, 24, and 25, 2006 |
pH excursions were caused by oil and chemicals that adversely affected the performance of
the frickling filters. These pH excursions were subsequently detected in the WWTP mf!uen‘t B
and ultimately were reported to the EPA as a permit discharge violation for pH R
3% For these reasons, the 10 concluded that * ‘routine monitoring provnsxons

'# Ms. Chavez detailed the effo
aapprOpnate follow up action [Ta i

See supra pp. 22-23, 28-29. This violation and 1S 1
discussed in the context of OSC Allegation 1.

5 & -
cton efﬂuent concentrations of TES and BODs was
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within the treatment
process prior to treatment in the chlorine contact chamber | {70], the NPDES
permit required the WWTP to complete such monitoring of the once during the
last summer and once dunng the last winter before the NPDES permit application is due [ROL
The permit application is due 6 months prior
. , )3 Given that the current
permit expires on February 1, 2009, the WWTP completed the requisite toxicity monitoring
during the winter of 2007-2008 and the summer of 2008 and submitted its application for the
follow-on permit by the August 1, 2008 deadline. Although the Army has validated that this
mandatory monitoring occurred rt was a future requrrement at the trme OSC referred its

P

fescizn)

As regards the sampling and reporting of bio-solid pollutants, the Fort Lewis NPDES permit
imposes no requirement to test WWTP-produced bio-solids or sludge or to report on the
results of bio-solids testing in the monthly DMRs submitted to the EPA. The WWTP NPDES
permit focuses solely on the wastewater that leaves the WWTP as effluent. Bio-solids and
sludge are regulated only by the Washington State General Permit for Bio-solids Management.
The bio-solids management permit stipulates that the WWTP shall submit an annual report by
March 1% of each year for the preceding calendar year, the annua| report is to include sampling
results and other data to demonstrate compliance wi
reduction and vector attractron reductron methods [RE 3
| " The 10 reviewed the 2005 a 6 Annual Reports to
assess WWFP ’ compliance w wrth Washington State-imposed bio-solids sampling and reporting
requirements [ All available evidence supports the conclusion that
the For1t3!2_ewis P has acted in full compliance with the terms of its Bio-solids Managemen
permit.

"-—l’l
£

Concerning the specific allegation regarding the testing of effluent for oil and grease, the 10
determined that contrary to whistleblower assertions, the NPDES permit includes no
requirement to test effluent for oil and ?rease every six months or when requested by a plant

i1.”*° The 10 specifically commented, however, that plant

*1 See supra pp. 55-56 and note 124.
32 The 10 determined that the mandatory mom’ronng requirement for metals was met. Additionally, Fort Lewis
reported two rounds of met other toxics monitoring data such as
PCBs and pesticides.” [RO 741, The 10 also concluded that “the
annual reports also show that Fort Lewis compieted the required monitoring for pathogen and vector attraction
reduction and provided the calculations to demonstrate compliance.” Furthermore, the 10 validated that the
“annual report is the proper report for recording mandatory bio-solids monitoring, and not the NPDES-required
monthly DMRs.” [R DISHET].

® The permit requires only that the WWTP monitor the final effluent for TPH semi-annually in the first year of the
permit, during the wet season of October E_",L‘ZQUQh March and submit the results of this monitoring to the EPA witf
the annual Inflow and Infiltration Report [ROJ;
ibit 163, Statement of § ‘

Wﬁ

£ PP

-3 Answer 9. -

hibit 40, Statement of #s.
p. 3, Questions and
uestion and Answer 10; ROI-ll, Exhibit 166a,

Wp 4, Answer 12; ROI-TI, ibit 164
Answers 8, 9; ROI-Il, Exhibit 165, Statement of
Statement of . 3, Question and Answer 9.
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operators represent a key source of knowledge and experience that may be of great
assistance in identifying suspect discharges. The IO advised that “whenever an operator
suspects a discharge may contribute to a violation, his or her request for additional non-routine
testing should be seriously considered by plant management and appropriate action taken.”
0L d]. Three of the four witnesses questioned by
the 10 on this issue stated that operators may request testing, and in specific situations, their
requests will be honored.™*

e Allegation 3b. The whistleblowers alleged that when the Fort Lewis Environmental
Department tested wastewater samples, it failed to report the test results to WWTP operators
or lab technicians, even though the operators and lab technicians had, on multiple occasions,
specifically requested that information. The whistleblowers asserted that the NPDES permit
required that test results be reported to operators to enable them to make necessary
adjustments in wastewater treatment processes, to include determining the correct amount of
chemicals to be added to the water. ‘

] revealed that it does not
contain or establish reporting requirements internal to the Fort Lewis organization or the
: dur’ther clarified that the NPDES permit does not require the

Regardless, 10 interviews of four

'3 ROL-JI, Exhibit 163, Statement of Mr. Nate Barto, p. 4, Answer 14; ROI-| jbit 164, Statement of Ms.

pp. 2-3, Answers 10 and 11; ROI-ll, Exhibit 165, Statement ofﬂp 3, Answer 12, It does not
appear that the method of addressing and assessing operator requests for testing has been routinized in the
WWTP. For example. Mr. Barto testified that although WWTP Standard Operating Procedures (SOPs) do not
address specific operator requested sampling, the operators collect “samples as an engineering sample for
suspicious materials in the influent. Itis an unwritten SOP. 1 have given [a] verbal standing order to sample
anything that is a suspect material coming into the plant. For example, within a year to 18 months a slew of
greenish substance came through the ptant and resulted i W led a

abnormal That was the pH excursi i " IR of
] The fourth witness, he WWTP lab technician, stated that there is an SOP that was
desxgned by the operators and managers but that “[a]side from the permit there is no written instruction.” To that

end she added that tine testm at the request of other operators

On the other hand,
stated that it was his understandmg that pursuant to the permit, if an operator thinks that there are contaminants
in the discharge, the operator has “a duty to inform management for testing.” Thus, he requested testing ina

situation where he felt contaminants were bemg dtscharged Specifi e requested “a six week testmg study
for all shifts to estabhsh a baseline e

leadership respons i : .
quesﬁoned about

sampling.” .
treatment process “to help determined the cause and impact of oil within the plant” and explained that he did not
Wlately respond as requested” because he “wanted some time to personally evaluate the situation.” Mr.

noted that he had discovered “the main source of the oil in the bio-solids fo be the gas compressor oil that
the plant was injecting into the digester at a high rate without taking it out.” [F
O . As plant supervisor, he decided that since the sour
uce the source, no further testing was required [R em
This appeared to the 10 to be “a reasonable conclusion.” Regardiess, the |10
concluded that "operator—requested non-routine testing would be coqmdered by plant management; however no
written guidance exists to specify how such requests are handled.” | B3l
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witnesses, MR ©|Uded, were consistent in their reve‘atiiii that WWTP operators do

have access to lab test results [RC 1.2 testified that the
operators and lab technician have access to test results “beca erators list results on
the DMR every month.” [ROI 18
advised that test resuits are readliy accessible to operators - and lab technicians,
ho must simply “contact Joyce Chavez and she would bring them a copy of the test rmsutts

n to reques mg test results [from £ e operators do have access fo the
test records of every DMR submitted . . . [t]he DMR package is avai . and
[operators] can access them when they want, it is an open file.” [f bit
]. In the summer of 200 Fort Lew eadershtp
formally directed that lab test results be made available to operators. Operators were

authorized to receive copies of lab test results by contacting either the Environmental Division
of the DPW or the WWTP lab technician

Sta .77 Mr. Long did
recall a period in mid-2006 when a “disconnect” appears to have precluded operator access to
test results, but that once the ‘disconnect” was discovered, the matter was “brought to the
attention of the Director, [who] ensured that the information was available to both the lab tech
and operators.” Ms. Judith Carol Lancy, the WWTP lab technician maintains unfettered
access fo test results in the context of executing her assigned duty to compile and prepare the
monthly DMRs. When asked by the [O if operators have access to test results, _
replied “No, it is mostly me. The results are sent on 10 Me and the operators only see it if |
show it to them.” She went on to say, however, *[t]he operators should see the results | anl
not proh|b;ted from showing the results.” R ( !

e Allegation 3a. The allegation that WWTP managers did not conduct mandatory testing
of the water and properly record and report test results in accordance with the NPDES permit
is not substantiated. The evidence obtained by the 10 supports a conclusion that since June
2005, plant managers have conducted all required monitoring required by, and at the
frequencies specified in, the plant's NPDES permit. And, since June of 2005, with one
exception in December of 2006, when the results of mercury sampling were omitted from the
DMR, plant managers have properly recorded and reported test results on the monthly reports
Fort Lewis is committed fo correcting this omission. The Fort Lewis WWTP NPDES permit
does not require the plant to test the level of oil and grease every six months, and there exists
no requirement in the permit that additional testing must be performed whenever an operator
makes a request. The NPDES permit does not require recording and reporting toxic pollutant:
found in the bio-solids in the monthly DMRs. Plant management is properly monitoring and

WE, Exhibit 163, Staternent of (NN . 5. AWOHL Exhibit 164, Statement of (N

p. 5, Answ hibit 165, Statement of. . p. 4, Answer 17; and ROI-ll, Exhibit 166,
Statement of v, p. 5, Answer 16.

'** The 10 found this to be a *prudent” management decision with "the potential to enhance WWTF operations b
enabling operators to make necessary adjustments in treatment such as determining the proper amount of
chemicals to add to the water.” (&




reporting reportable toxic pollutants found in the bio-soiids in the Annual Bio-solids Report in
compliance with the Bio-solids Management Permit issued by the State of Washington.

e Allegation 3b. The allegation that the Fort Lewis Environmental Division failed to report
the results of laboratory testing of WWTP wastewater samples to plant operators and lab
technicians, as required by the NPDES permit, is not substantiated. The WWTP's NPDES
permit promulgates no requirement to report test results and laboratory analyses of water
samples to operators and lab technicians. The lack of express permit requirements
notwithstanding, operators and lab technicians have long been granted unfettered access to all
laboratory test results. In the summer of 2006, Fort Lewis leadership formally directed that lab
test results be made available to operators. Operators were authorized to receive copies of
lab test results by contacting either the Environmental Division of the DPW or the WWTP lab

technician. Test results are maintained in an open file that may be accessed at the
convenience of the operator or technician. the WWTP lab technician,

is responsible for preparing the monthly DMRs, and thus reviews testing results as a matter of
course. Further, she is authorized to provide the test results to plant operators on request.

Corrective Action:

e Allegation 3a. Corrective action not required. However, the Fort Lewis leadership is
committed to avoiding errors, to include those that resulted in the omission of mercury from the
December 2006 DMR. Further, the 10 observed that “[p]lant management has not published
nor given WWTP operators written policy guidance on operator-requested testing.”

Accordlngiy, he recommended that the WWTP establish and publish written policy guxdance
d monitoring and testing of both wastewater and bio-solids .

o e

1. WWTP management is currently undertaking thas effort.

bl i

e Allegation 3b. Corrective action not required. However, in the summer of 2006, Fort
Lewis leadership directed that all lab test results be made available to operators and lab
technicians. WWTP employees may request and receive copies of lab test results by
contacting either the Environmental Division of the DPW or the WWTP lab technician [R

51,

Gross Mismanagement by Plant Supervisor, Mr. Al Long.

4a: That as not qualified to supervise the Fort Lewis WWTP because he
did not possess the appropriate Group I WWTP certification. ‘

4b: That %ﬁquenﬂy required operators to perform work at other locations
on Fort Lewis, leaving the P unattended. This practice violated the plant’'s NPDES perm
and jeopardized public health and safety; an operator always should have been present at the
plant in the event of a malfunction, break-down, or other emergency situation.
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References:

e Federal Water Pollution Control Act, Title 33, USC, Section 1251 et. seq., [exc i
4]. Commonly referred to as the Clean Water Act, this is the principal federal statute
governmg pollution of the nation’s surface waters. The law provides that all discharges of
pollutants into the nation’s surface waters are unlawful, unless specifically authorized by a
permit. Accordingly, a wastewater treatment plant must obtain a discharge permit in
accordance with the Clean Water Act’'s NPDES program, established by Title 33, USC, Section
1342.

Like many federal environmental laws, the Clean Water Act embodies a philosophy of
federal-state partnership in which the federal government sets the agenda and standards for
pollution abatement, with states carrying out many of the day-to-day enforcement
responsibilities. The EPA, the federal agency charged with implementation of the NPDES
program under the Clean Water Act, issues regulations setting forth the standards applicable
to different categories of sources or facilities and delegates certain elements of NPDES
program responsibility to the states. Among the authorities delegated by the EPA to |
“authorized” states is the authority and responsibility for issuance of NPDES permits within that
state. Currently forty-one (41) states are “authorized” to administer the NPDES permitting
program with respect to federal facilities. Washington State is not “authorized” to permit
federal facilities under the NPDES program, and therefore the EPA retains the authority to
issue NPDES permits to federal facilities inside the State of Washington, to include the Fort
Lewis WWTP.

e 40 CFR, Part 122, EPA Administered Permit Programs: The National Pollutant
Discharge Elimination System | 51. In accordance with this federal regulation, Fort Lewis
is authorized to discharge from the WWTP pursuant to its current, EPA-controlled, NPDES
Permit, No. WA-002185-4, issued on December 30, 2003, with an effective date of February 1,
2004, and an expiration date of midnight, February 1, 2009 [RO 1. The NPDES
permit establishes non-numerical and numerical standards with which Fort Lewis WWTP
effluent must comply prior fo its discharge into the receiving waters of Puget Sound. The
permit also requires the WWTP to summarize monitoring results each month in a Discharge
Monitoring Report (DMR) provided to the EPA.

e WAC, Chapter 173-230, Certification of Operators of Wastewater Treatment Plants
28]. This rule applies to * anyone who owns or operates a wastewater treatment plant "It
requires that the “operator in charge of the wastewater treatment plant
least at a level equal to or higher than the classification of the plant.” [F ‘
]. Section 173-230-140 of the WAC classifies WWTPs on the basis of the
reatment each conducts (e.g., primary, non-aerated lagoon, aerated f
lagoon, bio-filtration, extended aeration, activated sludge, wetlands, or tertiary) and its design
flow. The Fort Lewis WWTP is an “activated sludge” facility with a design flow of 7.6 MGD
[ROI-I, Exhibit 3, p. 4, Section IA]. Given these specifications, the WAC classifies the Fort
Lewis WWTP as a “Class Il facility ]
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1% Accordingly, Washington State code would require the “operator in charge” of a
facility of size and nature of the Fort Lewis WWTP to be certified at the Group lil level or
above.

While the applicability of this regulation is somewhat ambiguous, it does not appear to apply
fo Fort Lewis. Neither of the two permitting programs administered by Washington State are
applicable to the Fort Lewis WWTP, although the operator certification requirement is not tied
fo any permit requirement. The definition of “owner” does not appear to include federal
facilities. WAC Section 173-230-140 appears to define “owner” of a WWTP only in terms of a
town, city, county, sewer district, board of public utilities, association, municipality, or private
owner of a WWTP [ROI-l, Exhibit 19, p. 2, WAC Section 173-230-140(18)]. Even if Fort Lewis
were considered an “owner,” the regulation provides no requirements applicable to owners,
only “operators.”

The definition of “operator” refers to individuals, rather than private or public entities,
organizations or institutions such as Fort Lewis or the Army. As discussed above, the only
requirements contained in the regulation apply to these individuals (“operator in charge of the
wastewater treatment plant,” and “operator in charge of each shift”). R

The Washington Department of Ecology considers this regulation inapplicable to Fort
Lewis. On December 13, 2005, Fort Lewis requested that the State of Washington
Department of Ecology issue a “tempora Grouo Il certification for the current Wastewater
Treatment Operator, Al Long.” [R 1. The State of Washington responded to the
request by advising Fort Lewis that “Washington State Department of Ecology . . . does not
have authority over the Fort Lewis Wastewater Treatment Plant. It is unnecessary to issue a
temporary certification to the facility.” |

o AR 420-49, Utility Services, dated April 28, 1997 {R 1% This regulation
complements applicable statute by establishing policies and procedures for the engineering of
facilities that provide utility management and services at Army installations.

“‘Utility plants” are defined by the regulation to include “heating; refrigeration; air ;
conditioning; liquid and gas fuel storage, distribution, and dispensing; electric generating; wate
and waste treatment plants, including all systems (for example, apparatus and equipment)
necessary to provide utility services and to control environmental poliution.”

Further, at paragraph 2-4, the regulation provides that “[ultility plant operators and
maintenance and supervisory personnel will be provided sufficient training to operate and

1 According to WAC Section 173-230-140 classification matrix, the Fort Lewis WWTP is classified as “Class liI”
because its design flow is between 1 and 10 MGD. «
% AR 420-29 was the regulation in effect at all times relevant to these OSC-referred allegations. AR 420-49 wa:
incorporated into a update of AR 420-1, Army Facilities Management, issued on November 2, 2007. The
substance of the AR 420-29 provisions at issue to this OSC-referred allegation. AR 420-1 was subsequently
reissued on February 12, 2008.
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maintain the utility plants in a safe, reliable, and efficient manner. Ultility plant operators and
maintenance personnel will meet applicable Federal, State, local or host nation certification
requirements for the State or host nation in which they are located.” [ROI1ZExhil

Only the first sentence of paragraph 2-4 of AR 420-49 clearly applies to the Fort Lewis
WWTP in that “utility plant operators and maintenance and supervisory personnel will be
provided sufficient training to operate and maintain utility plants in a safe, reliable and efficient
manner (emphasis added).” The provisions of the second sentence of paragraph 2-4a,
requiring utility plant operators and maintenance personnel to meet the certification
requirements of the State in which they are located is germane only to the extent State
requirements are "applicable." Because, the certification requirement does not appear to be
“applicable” to Fort Lewis, AR 420-49 imposes no additional requirement for operator
certification. :

There exists no EPA or other Federal law, rule, or regulation mandating a minimum level of
certification or licensure for wastewater treatment plant operators. In the absence of any
“applicable” Federal certification requirement, the requirement set forth in the second sentence
of paragraph 2-4 of AR 420-49 is rendered moot with regard to the Fort Lewis WWTP.

e Standard for “Gross Mismanagement.” There is no statutory definition of “gross
mismanagement” set forth in either the whistleblower statute of Title 5, USC, Section 1213 or
in other law. Rather, the OSC relies on the definition established in Merit Systems Protection
Board (MSPB) case law in connection with prohibited personnel practices and the individual
right of action (IRA) to the MSPB. The MSPB has defined “gross mismanagement” as “a
decision that creates a ‘substantial risk of significant adverse impact on the agency’s ability to
accomplish its mission.” Nafus v. Department of the Army, 57 M.S.P.R. 386 (May 5, 1993),
McDonnell v. Dep’t of Agriculture, 108 M.S.P.R. 443, paragraph 19 (March 17, 2008). Further,
the MSPB has elaborated on what is meant by “gross mismanagement” stating, “gross
mismanagement’ is more than de minimus wrongdoing or negligence. Thus, gross
mismanagement does not include management decisions which are merely debatable,
nor does it mean action or inaction which constitutes simple negligence or wrongdoing.”
Nafus at 395-396, emphasis added. “A lawful but problematic policy constitutes gross |
mismanagement when reasonable people could not debate the error in the policy.” Chambers
v. Dep't of Interior, 515 F.3d 1362, 1368 (Fed. Cir. 2008). The matter at issue must also be
significant. White v. Dep’t of Air Force, 391 F.3d 1377, 1382 (Fed. Cir. 2005).

Evidentiary Summary:

e Allegation 4a.

The whistleblowers alleged gross mismanagement on the part of—because he did
not possess the Group lll wastewater treatment certification credential mandated bg
Washington State for persons supervising a Grade |l wastewater treatment plant.”

*% 1t appears that the whistleblowers incorrectly identified the Fort Lewis WWTP as a Level [l WWTP. According
to the WAC Section 173-230-140 classification matrix, the Fort Lewis WWTP is classified as “Class IlI” because
its design flow is between 1 and 10 MGD. See supra note 144.
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Both the vacancy announcement and the associated position description issued by the
Army in connection with the position of “Utility Systems Repairer-Operator Supervisor,” WS-
4742-10, the Fort Lewis WWTP supervisory job held by required the individual filling
the posrtlon to “[p]ossess and maintain a Group Il wastewater oertrf catlon issued by the State

/acan
. -namtalned only a Group I

wastewater certification

the validity of this allegation, the 10 interviewed twenty witnesses
)] and examined both the Fort Lewis Garrison AR 15-6 ROl compiled by.
and the USACHPPM Performance Evaluation report

The State of Washington promulgates certification reqwrements for “operators in
responsible charge”'*® of wastewater treatment plants.**' Ordinarily, for a plant like the Fort
Lewis WWTP that is engaged in activated sludge treatment with a flow capacity between one
and ten MGD, the State of Washington would require that the “operator in responsrble Charge
hold a Group Il WWTP certifi cation'*? R
6]¢ 0]. Although the Group lil certification requirement was cited as a
“condition of employment” in the Fort Lewis position description applicable to the WWTP
supervisor, the certification does not appear to be required as a matter of law. This was
emphasized in a letter by the Department of Ecology in response to Fort Lewis’ request for a
temporary certification for

There is no Federal requirement—no law, rule, or regulation—mandating that wastewater
treatment plant operators maintain a minimum level of certification or licensure. The EPA has
not elected to require particular certification standards or levels for WWTP personnel; the Fort
Lewis NPDES permit contains no provision regarding the appropriate level of training or
certification required for utility plant operators or maintenance and supervisory personnel.

overall operatron of the wastewater treatment ptant t hibit
(7)1, Washington State also requires that its Director of Ecology classify all wastewater treatment plants
accordmg to listed crztere o determrne if the plant should be designated as a Class |, Class |l, Class Ili, or Class

The treatment plant classification criteria depend upon the type of treatment a plant conducts (primary,
secondary, and tertrary) and the srze or desrgn flow of a plant, as expressed in MGD The State of Washington

‘ 1. As discussed above, Washington State does not regulate the Fort Lewis
W\NT P and the State-imposed operator cerlification requirements do not apply.

“'WAC, Chapter 173-230 [RG
"2 There are five classes of cert
levels of ¢
WWTP [BX
% See supra pp. 59-60.

i

perator-m Training, Group |, Group ll, Group Hll, and Group IV. Highe
els of educa‘:ron and more lengthy experience in operating a
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Accordingly, we are left to analyze only whether AR 420-49 serves as the source of any
training or certification standard.

AR 420-49 states at paragraph 2-4 that "[ultility plant operators and maintenance and
supervisory personnel will be provided sufficient training to operate and maintain the utility
plants in a safe, reliable, and efficient manner, [and that] [ultility plant operators and
maintenance personnel wn!l meet apphcable Federal, State, local or host n tlon cemflc tion
requ1rems=nts for the State or host nation in which they are located." [ROI 2

1. Yet, neither AR 420-49 nor any other Army regulation defines * ‘sufficient trammg
As dxscussed above, the State of Washington certification requirements for wastewater
treatment plant operators are not "applicable.” Finally, given that the EPA has elected not to
impose certification requirements, there are no Federal standards “applicable” to the Fort
Lewis WWTP pursuant to AR 420-49, paragraph 2-4.

Even though the job description issued for the “Utility Systems Repairer-Operator
Supervisor” listed Group Il certification as a condition of employment, Fort Lewis is free to
seek higher qualifications in its employees '* than what is legally required.’* Pwas
promoted into this position even though he only possessed a Group Level Il wastewater
operator credential [RD} ]. Fort Lewis leadership subsequently removed Mr. Long
from the WWTP supervisory position in the WWTP in April 2007. —then was

assigned as the interim supervisor of the WWTP. s an experienced engineer with
expertise in wastewater, water, and storm water systems a 4l]. However, Mr.
Iso lacked a Group lli wastewater operator certification.

144 Accordlng to historical data complled by
thi ment has been inclu

in her earlier AR 15-8 investigation of thi
this position description at least as far back as February 1994 f
31, In ROI-, the 10 appeinted to investigate the OSC-referred
allegations commented that Fort Lewis's adoption of the Washington state certification requirements in their
supervisory hiring actions was a reasonable means to ensure an appropriate level of technical competency for the
individual who essentially is performing the duties of someone who can be viewed as an “operator in responsible
charge” as he/she carries out the position’s duties with respect to the supervision and operation of the Fort Lewis

1.

ent WTEU05004308 and Position Description EEU200383 for the Utility Systems
Repairer-Operator Supervisor both required that applicants possess a Group Level lil waste water certification
issued by the State of Washington, and be able to obtain, within a two year window, a State of Washington Water
Distribution Manager 1l certification and Sjcate ington Water Treatment Plant Operator Il certification

R , not have the Level lll waste water certification but

0SSES55e il
ﬁlaok of a Group Level lli certification, as required by the job description, should have been
addressed when he was first selected to fill the position of “Utility Systems Repairer-Operator Supervisor”, WS-
4742-10, pursuant to Vacancy Announcement WTEU05004308, Position Description EU200383. Mr. Long was
first non-competitively and temporarily promoted to Utility Syijms Repairer-Operator Supervisor on September

4, 2005, with a not to exceed NTE date of January 2, 20086. accepted a competitive ternporary
promotion for the same position on January 3, 2006, with a N of January 2, 2007. “ s promaotion
was made permanent on a non-competitive basis on April 4, 2006. It appears that on no occasion did the
involved civilian personnel offices verify that met the basic conditions of employment [R: ‘
7. These civilian personnel offices bore primary responsibility for determining who was or was not
qualified before forwarding the namewd personnel to the selecting official. Yet, at no time did these

civilian personnel offices realize that id not pogsess the requisite Group Level I WWTP certification.
Because he did not meet the qualifications for the job, should not have been referred to the selecting

official in any of personnel actions relating to placement into the position of supervising the Fort Lewis
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Significantly, the 1O charged to investigate the OSC-referred allegations did not find Mr.

o be “unqualified” for the position at issue. The 10 concluded that -s
knowledgeable in the WWTP processes and equipment and [a]lthough [Mr. Long] apparently
lacks some knowledge in certain aspects of WWTP operations he is at least minimalily
technically competent as a WWTP supervisor R {A5)]."" The fact that
dossessed a Group Level Il WWTP certifi ca’uon rnﬂacts that Mr. | lL.ong had attained a
significant level of required education and experience in operating WWTPs, although not at the
higher level required for Group lil level certification. Group Level Il certification requirements
exceed Group ll requirements only in that the Group Level li certification requires only a high
school diploma or GED. The education requirements associated with a Group Level i
certification include a high schoo! diploma or GED and 2 years of college credit, but relevant
work and/or operating ex ta Class II facili be authorized in lieu of the college
education requirement [ :

Iso held more certifications than his peers and colleagues at the WWTP and
WTP at the time he was promoted into the supervisory position; he had previously earned the
Group Level Il WWTP level certification, a Group Water Distribution Manager G
certification, and a Water Treatment Plant Operator Group Levei il certification

8].

Accordingly, the fact that -did not possess a Group Level lll wastewater treatment
certification during the period that he encumbered the WWTP supervisor’'s position does not,
without more, constitute “gross mismanagement,” as defined by the MSPB. There is no
evidence that lack of a Level lll certification credential created a substantial risk of
significant adverse impact on the Fort Lewis’s ability to accomplish its mission, a determination
that would be required in order to enter a finding of “gross mismanagement” as alleged.

e Allegation 4b.

WWTP. Either should have been disqualified from consideration for the position because he lacked the
Group Il certification, or, more properly, the position description should have been changed to eliminate the
el i cer‘t%qu;rement The position's certification requirements were also disregarded when

who like did not possess a Group Level Il certification, was placed temporarily in the
posmon it should be noted, however, that Mr. Barto was never formally reassigned to WWTP position,
¢ tems Repairer-Operator Superviso, 42-10, against Position Description 0383, Rather,
as simply detailed to the duties. Wwas an engineer and was at all {imes paid as an engineer.
explained that * was detailed to the position because of his strong managerial skills and his
expertise in water systems. h he did not possess a WWTP Operator's Certificate, | believed the fact that
he was a licensed engineer with considerable experience in water systems more that made up for his lack of an
operator certification. | theref to th PW olicy of requiring a Class Il

Operator's Certificate ¢ [EHib]
The lO found that evidenced essentiaily three main deﬁcienmes in his management performance—

strating poor judgment at times [f ii. ThelO concluded that Mr,
m“ieadershxp deﬁt:lencres created a work environment characterized by friction between employees and
management
force.”

ch con ted to employees resisting management directives and low morale among the work
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because he frequently required operators to leave the WWTP unattended to pe
work at other locations on the Fort Lewis installation. The whistleblowers asserted that this
practice violated the WWTP’s permit and jeopardized public health and safety and that
prudence required the constant presence of an operator at the plant in the event of a
malfunction, break down, or other emergency situation.

The whistlebiowers alleged gross mismanagement on the part of the plant superviser{,’
or

The analysis of this allegation is based on both an examination of the statements collected
during the Fort Lewis Garrison AR 15-6 investigation conducted by as well

as clarifying statements gathered from witnesses during the
0sC.'*® ‘

WWTP and the WTP, to include the allegation that plant often was left unattended [RO
31.1% Seven witnesses testified to ie‘hat the WWTP was, at times, left

unaﬁended or staffed at minimal levels to permit operators to perform work or emergency

repairs at other locations.” Although Hmvestsgation yielded evid

validate assertions that at times Mr. Long left the WWTP unattended [Rf )

]
man the WWTP 24/7,” [ 9, p: 13: para 3f(1)(b) :
no written requirement wh h spe ifies [that] the WWTP must be attended 24/7 (i.e., 24 hours
per day, seven days per week).” [F Most notably, the EPA-
issued NPDES permit contains no provision addressing manning requirements for the Fort
Lewis WWTP.

One witness, — prov&dec_with a document entitled Operations

and Maintenance Manual, Operator Assistance Program, Wastewater Treatment Plant, Fort
Lewis, Washington, January 1995. Chapter 9 of this document, Manpower Requirements,
states that “[tlhe wastewater treatment plant at Fort Lewxs is staffed 24 hours a day, 7 days a
rators work on overlapping 10-hour . i RO |

]. However, | ‘ ‘
» i determnned that the 1995 Manual was a draft only and never was fma!lzed or
ormally adopted as part of the official Fort Lewis Environmental Management System. '

"8 The 10 appointed to investigate the OSC-referred allegations, did not expressly address this allegation in his
ROls.

Y2 On April 17, 2007, prior to the Army's May 24, 2007 receipt of the OSC-referred allegations, the Fort Lewis
Garrison commander appointed s an 10 under provisions of AR 15-6 to assess the hiring

actions related to Army vacancy WT 308 for Utmty Systems Repairer-O r S WS-4742-10,

en of

P  Sta )
7, Statement ofp p. 7; Tab 8, Statement of 7; Statement of Mr
. 7. Tab 18, Statement of Mr Robert Koden, p. 7. Three of these withesses:

erroneously stated that the “24/7 manning reguirement’ is a legally enforceable standard

the Fort Lewis WWTP NPDES permit or some other authoritative document.

explained, “the 1995 O&M Manual is not an SOP and not part of our EMS (Environmental
Management System). lts status is unclear. It was simply a product we got from a contractor that was used dow
at the plant. Last year USACHPM was contracted to review plant operations and make recommendations. They
apparently took the only copy of the manual with them.” [I: ]
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Moreover, even if the draft Manual were applicable, its use of the word “staffing” would not
necessarily be interpreted to require the constant physical presence of an operator at the
WWTP. uDeputy Director of the Fort Lewis DPW, stated the Fort Lewis
WWTP is “staffed’ 24 hours per day seven days per week (24/7). ‘Staffing’ means that we
have people on staff to respond to a variety of WWTP systems. . . . inside and outside of the
plant proper. For years, our WWTP staff has responded to pump station alarms off location
(plant proper) during periods of minimal manning. This means that the plant could be left
unattended for short periods. Should the problem be more than the operator can address,
they are instructed to clear as much of the problem (alarm) as they can, return to the piant and
call for additional resources. There is a difference between ‘staffing’ and ‘manning’ . . .
‘manning’ 24/7 means that a facility or complex is physically ‘manned’ or someone is present
all of the time, with no off-site responsibilities. | have no facilities at PW that are 'manned’
2417, except during crisis events (such as the Nisqually earthquake) or exercises . . . Our
decision not to ‘man’ the WWTP is a risk management decision. Our mgula‘tors are aware of
tﬁf operati condmon and have voiced no objection [to] our methods.” [
of § -5]. It can be presumed that the supervxsor and other
WWTP management officials will ensure that the WWTP is manned at appropriate levels and
the leaving the WWTP unmanned for short period of time would not place the operation of the
WWTP in jeopardy. It is a judgment call as to whether to leave the WMP unmanned in order
to perform work or attend to other emergency matters elsewhere at Fort Lewis.

In concluding her investigation, _’ecommended that the DPW “determine if a
24/7 manning requirement is prudent or necessary to effectively and efficiently execute WWTP
operations” and that “[i]f prudent or necessary, DPW should modify the WWTP SOP to specify
the 24/7 manning requirement and adjust manpower and lift repair gall procedures
accordingly.” In response to &
recommendation eviewed “staffing” levels at the WWTP. After weighing the
attendant risks, determined that 24/7 ‘manning’ was not required by regulation, the’
NPDES permit, or other special circumstances at the WWTP and concluded that WWTP
staffing levels and procedures for responding to off site emergencies should and would remain
unchanged [

Although the evidence supports a conclusion that the WWTP was periodically left
unattended while operators performed work at other locations on Fort Lewis, there is no
evidence fo support a conclusion that this practice constituted “gross mismanagement.” The
practice violated no law, rule, or regulation, nor did it breach WWTP NPDES permit conditions.
There is no evidence that I\dé decision periodically fo leave the plant unattended for
short periods of time created a substantial risk of significant adverse impact on the ability of
Fort Lewis to accomplish its mission.
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Findings:

e Allegation 4a. The allegation tha failure to possess a State of Washington
Level Ill wastewater management certificated constituted “gross mismanagement” is not
substantiated. The evidence shows that id not possess this certification. However,
there is no federal or state requirement for the “Utility Systems Repairer-Operator Supervisor”
of the Fort Lewis WWTP to possess a Group Il WWTP certification. Further, the 10 found Mr.
Long to be at least minimally technically qualified for the position.

e Allegation 4b. The allegation that practice of periodically leaving the WWTP
unattended to permit operators to perform work at other locations on Fort Lewis constituted
“gross mismanagement” IS not substantiated. Although the evidence supports a conclusion
that the WWTP ttended while operators performed work at other

iocanons B , there exists no law, rule, or regulation
g ) 152

Rather, the decision to leave the plant unattended to accomplish emergency work at other
locations on Fort Lewis is a judgment call properly left to the discretion of the plant supervisor
or senior managegent official on-shift. There is no evidence to support a conclusion that the
plant supervisor, bgrossty mismanaged the WWTP by allowing or endorsing this
practice.

allegations. Although he acknowledge findings with regard to d considered that Mr.
Long’s conduct had resulted in some safe hat “there is no clear pattern of documented
leadership failures, only sporadic cases.” The 10 further concluded that “[a]lthough
these management conditions are unfavorable and warrant correction, ! find that they do not rise to the level of
gross mismanagement. My understanding of gross mismanagement is that which applies to conduct that
demonstrates persistent, flagrant, shameful disregard for eople and work objectives for which a manager or
. supervisor is responsible. While evidence reveals management and supervisory practices are
lacking, they must be weighed in the context of total performance. | found o be a committed
hardworking employee with intentions of doing his job well. For mstance he ehmmated certain mapproprlate past

practices such as pald breakfast and lunch on government time, thereby increasine
to operate a

k i ' re x!i iiiiince iroi RO} ‘
4 +
apparef{{ that Mr. Long was p ted {o a level of supervisory responstbility above his fraining and perhaps his

;
abilities. 1t is noteworthy that r\“ontmues to serve as supervisor for the Water Treatment Plant, whnch
includes the external water and sewer shop Both his first hne and next level supervisors repo

"2 There also was no evidence of general “iross mismanagement” outside the scope of these two specific

g pervisory practlc:es
to be inadequate for the Fort Lewis WV\fT P requirements, 1 find that his conduct amounted fo episodes of

ineptness and mismanagement, but not gross mismanagement. Mr. Long might become an appropriate WWTP
supervisor with adequate supervisory training and oversigbjﬁ. | arrive at these conclusions after having personally
s major installation Director of Public Works ]
“ undevelioped leadership ski
constitute ‘gross mismanagement.” [R
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orrective Action:

e Allegation 4a. Corrective action not required. Nevertheless, Fort Lewis took proactive
steps to replace -as supervisor of the WWTP. After Mr. Long was removed from the
WWTP supervisory position, he continued to serve as supervisor of the WTP. On March 2,
2008, he was removed officially from this supervisory position as well and was reduced to a
lower grade. He served as Maintenance Mechanic (Utility System Repairer) WG-4749-09 in
the Operations and Maintenance Division, DPW until he retired from federal service on
September 2, 2008. The 10 recommended that Mr. Long not be considered “for reinstatement
as the VW\/TP supervisor unless he meets certification reﬁ nts and demonstrates an
appropriate level of leadership and management skills.”

The 10 found _ who rep!aoed SR o 2 interim basis, to have made
significant improvements in plant operations during his tenure as interim supervisor, despl’re
the fact that he too did not too possess a Level Il certification credential [RO
initiated a preventive maintenance program, repaired inoperable equ:pment
estabhshe a shop stock of equipment and parts, procured and received special tools so that
operators could better perform their jobs, completed a hand rail project for employee safety,
and initiated a project to install fiber optic cable for enhanced information technology
capabilities and electronic communications.f22. The 10 commented thatREEE- |so
“transformed the workplace environment into one in which morale was significantly improved

. a renewed sense of teamwork and satisfaction exists due in large part to caring

leadershlp style and willingness to listen.”"**

In March 2008, N1 his iosition as interii supervisor to assume duties with his

military Reserve unit. At that time, s, who possessed a Group [V
Wastewater Certification, was detailed to the position of WWTP supervisor.
remained detailed to the positi eriod of 120 days, when she was replaced by a third

interim supervisor, W Jr. On June 26, 2008, mas
selected as the permanen isor of the WWTP. On August 4, 2008,
reported for duty. as a Group IV certification.

e Allegation 4b. Corrective action not required. However, ;
recommended that the DPW “determine if a 24/7 manning reguirement is prudent or necessar,
to effectively and efficiently execute WWTP operations.” I&recommended that if
deemed prudent or necessary, the Fort Lewi SOP to

incorporate the 24/7 manning requirement | In response to
ﬂ recommendation and after weighing the attendant risks, -viewed

11, Exhibit 29, Statement of P
p. 4, Question and Answer 20; Exhibif 47

Answer 20 ROI-H, Exh;blt167 Statement of §

L T

183

Statement of

hibit 48, Statement of
0.0, p. 3, Answers 11-13; Exhibit

.5, ’ h:bst167 Statemem:'of
Statement of p. 3, Answers 13 and 14,
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: Occupational Health and Safety Hazards.

Ba: That “epeatedly exhibited a flagrant disregard for employee safety: he
frequently assigned members of the WWTP staff to perform dangerous work at the outfalls, but
failed to provide prerequisite training; failed to notify employees when contractors were
performing maintenance on WWTP gas lines; and failed to hold monthly safety meetings in
violation of Occupational Health and Safety Administration (OSHA) requirements and the
plant’'s Standard Operating Procedures (SOPS) Despite repeatedly having received reports of
these problems, both SSSEEEEE ~nd his supervisor, “aﬂed to take
corrective action.

5b: That toxic gases continually leaked from a cracked digester, causing both short-
and long-term ill effects. Despite repeatedly having received reports of this problem, both Mr.
8 -nd his supervisor, dailed to take corrective action.
References:

e AR 385-10, The Army Safety Program, dated February 29, 2000 { 5% Paragraph
2-2, captioned “Operational procedures” provides that “[lJeaders and managers are responsible
for integrating risk management into all Army processes and operations.” Further, at
paragraph 2-2(a), the regulation states that “[[jeaders and managers will ensure that physical
standards for facilities and equipment meet or exceed safety and health standards established
in pertinent host government, Federal, State, and local statutes and regulations and in Army
regulations.” Additionally, paragraph 2-2(e)(1) states that “[a]ll Active Army, Army National
Guard (ARNG), USAR, and Army civilian employees will be provided the fraining and
education necessary to achieve the skills listed below. This training, as a minimum, will be in
accordance with subpart H, part 1960, title 29, Code of Federal Regulations (29 CFR 1960)
and will train employees to:

(a) Recognize the hazards and accident risks associated with their duties and work
environment and know the procedures necessary to control these risks and work safely.

(b) Know their accident prevention related rights and responsibilities as outlined in
relevant statutes and regulations.

(c) As appropriate, know the safety responsibilities of their leaders, supervisors, and
commanders.”

'S The current version of AR 385-10, published on August 23, 2007, superseded the previous edition, dated

February 29, 2000. The 2000 edition is cited herein as it was the regulation in effect during the period relevant to
the allegations under investigation.




e AR 420-49, Utility Services, dated April 28, 1997 [R! 1]. This regulation
requires that the design, operation, and mamtenance of u’nhty systems and facilities, to include
wastewater treatment plants “protect the health and safety of the military and civilian work

force” in accordance with AR 385-10, The Army Safety Program.

e 29 CFR, Part 1810, Permit-required Confined Spaces [Tab 36]. Section 1910.146(b) of
this regulation defines a “confined space” as space that is: (1) !arge enough for a person to
enter and perform work; (2) has limited means of entry and exit, such as a tanks, vessels,
silos, storage bins, hoppers, vaults and pits; and (3) is not designed for continuous employee
occupancy.

Confined spaces are significant from an Occupational Safety and Health Administration
(OSHA) perspective only if they are “permit-required confined spaces,” a confined space that
(1) contains or has the potential to contain hazardous atmosphere; (2) contains material tha
has the potential to engulf an entrant; (3) has an internal configuration such that the entrant
could be trapped or asphyxiated by inwardly converging walls or by a floor which slopes
downward and tapers to a smaller cross section; or (4) contains any other recognized serious
safety and health hazard.'®®

This provision of the CFR provides that an employer must evaluate the workplace and
inform employees by posting signs or other equally effective means of the existence of
hazards, their location, and the danger.'® Further, an employer must take effective measures
to prevent employees from entering permit-required confined spaces or may develop and
implement a wrxtten permit-confined space program and make it available for inspection by
employees. ' Employers are required to provide at least one attendaﬂt outside a permit-
required confined space for the duration of an entry operation.’

e Fort Lewis Policy Memorandum, Confined Space Entry, Operations and Maintenance
Division, March 1, 2007 (Originally dated January 7, 2002) [R 1. This policy
memorandum adwses that effective April 15, 1993, OSHA requires that employers develop
and manage a program for permit-required confined spaces pursuant to 29 CFR, Section
1910.146, Permit-required Confined Spaces . . . which is made applicable to government
agencies by Executive Order 12196.” [R aj]. The Fort Lewis
policy memorandum incorporates by reference the requirements of 29 CFR, Section 1910.146
Permit-required Confined Spaces; 29 CFR, Section 1910.134, Respiratory Protection; 29 CFR
Subpart Q, Welding, Cutting and Brazing; 29 CFR, Section 1810.147, Lockout/Tagout'®® and
EM 385-1-1-8, Confined Space—U.S. Army Corps of Engineers Safety and Health Manual
The Fort Lewis Policy is “intended to meet the [intent of the] above regulation{s] and more ;
importantly, to protect the safety of workers who ma"y enter into confined spaces by minimizing
or eliminating the hazards related to such entries.” [t 1. The

' See 29 CFR, Section 1910 [
187 .. See 29 CFR, Section 1910.1 ).

% See 29 CFR, Section 1910. 146(c)(4).
*¥ See 29 CFR, Section 1910.146(d)(6). |
%A “tagout device” is a prominent warning device which can be securely fastened to an energy isolating device |
in accordance with an established procedure, to indicate that the energy isolating device and the equipment bein
controlled may not be operated until the tagout device is removed. 29 CFR, Section 1910.147(b).
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